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Appeal from Verdict and Jucgment 
in the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


I. 
STATEMENT OF QUESTIONS 
The questions presented are: 
A. Whether the Trial Court committed error in refusing 
to allow the defense to examine Government Witness Troublefield's 
written statement for purposes of impeachment? 
B. Whether the Trial Court committed error in refusing 
to admit a United States Commissioner's report into evidence to im- 
peach Government Witness Troublefield? 
II. 
JURTSDICTIONAL STATEMENT 
The jurisdiction of this Court is claimed under the pro- 
visions of the Act of June 25, 1958, c. 646, 62 Stat. 929, 28 U.S.C.A., 
Section 1291, as amended. This Court, by order dated October 14, 1959, 


_granted a "Petition for Leave to Prosecute an Appeal in Forma Pauperis." 


Ill. 
STATEMENT OF THE CASE 
Procedural Background 
On November 24, 1958, in the United States District Court 


for the District of Columbia, Appellant was found guilty of six 


counts for violations under 26 U.S.C. 88 4704(a), 4705(a), and 21 


U.S.C. 8 175 of the Narcotics Act. He was given a sentence of eight 
years on each of the counts 1, 3, 4, and 6; two to eight years on 
each of the counts 2 and 5, said sentence by the counts of the indict- 
ment to run concurrently. 

Motion for Leave to Appeal in Forma Pauperis filed November 
25, 1958 was denied by the District Court on December 1, 1958, but no 
certificate of Bad Faith was filed. 

On December 9, 1958, Appellant. filed for Leave to 
Prosecute an Appeal in Forma Pauperis and affidavit in suppert thereof 
before the United States Court of Appeals for the District of Columbia. 
He alleged in substance that he had been illegally arrested; that he 
had a hearing without proper counsel; that there was conflicting 
testimony during the course of his trial; that the trial judge made 
errors of law on rulings as to the admissibility of evidence, he also 
made certain other allegations of error. 

On February 17, 1959, Appellant filed a Motion with the 
United States Court of Appeals for the District of Colymia to obtain 
the trial transcript at government expense. In this Motion Appellant 
alleged an inconsistency in the testimony of Government's Witness 
Troublefield before the United States Commission and before the United 
States District Court for the District of Columbia. 

On March 18, 1959, the United States Court of Appeals 
for the District of Columbia under the signature of Joseph W. Stewart 
addressed a letter to the Honorable Oliver Gasch in which the Court 
requested material and clarification of the inconsistencies alleged 
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in Appellant 's Motion. 

On March 20, 1959, Appellaut 's counsel received a 
Supplemental Memorandum from the United States Attorney, along with 
an affidavit of Sam Wertleb, Clerk to the United States Commissioner 
for the District of Columbia and a photostatic copy of transcribed 
notes taken by Mr. Wertleb at the Sylvester Howard proceeding before 
the United States Commissioner. 

On June 18, 1959, this Court ordered a stenographic 
transcript of tke cross-examination of Witness Troublefield and the 
stenographiec transcript of the proffer of the minutes made by the 
Clerk to the United States Commission to be prepared at the expense 
of the United States. 

On August 4, 1959, Appellant filed a Memorandum in 
Support of Petition for Leave to Prosecute an Appeal in Forma Pauperis. 

On October 14, 1959, the United States Court of Appeals 
for the District of Columbia, upon consideration of the Petition for 
Leave to Prosecute an Appeal in Forma Pauperis and of Memoranda in 
support and in opposition, ordered that the Petitioner be allowed to 
proceed on appeal without prepayment of costs from the judgment of 
the District Court and that the joint appendix shall be printed at 
United States expense. 

Statement of Facts 

Two incidents in the cross-examination of Government 
Witness Troublefield are basis for the error alleged in the trial 
in the District Court. 

(1) During the cross-examination of the Government 
Witness Troublefield, the defense counsel asked the Witness whether 
he had made certain statements to the United States Commissioner ror 


the purpose of securing an indictment against Sylvester Howard (JAZ3). 


The Witness said that he had (ta2S ). In response to the question 


of what the statements were, the Witness said that he believed it 


was on the statement (JA.2{). Defense counsel then asked the Witness 
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to which statement he was >cferring (JA.2$~). The Witness replied 
that it was written (JA.257) and that he did not have it with him, 
but that he belicved his supervisor had it (JA.2%°). The Witness 
then obtained the statement (JA.2@). When the Witness was about 
to read the statement the Government's counsel asked whether Witness 
Troublefield had signed the statement (JA.2¢ ). 

The Witness replied that it was not a signed statement 
(JA. ). Thereupon the Government's counsel said that the statement 
was a police progress report and the Witness agreed (JA.2g ). At this 
point the Government's counsel objected. 

The Court exemined the statement and asked if the Witness 
dictated it (JA.26 ). The Witness replicd that he had not and the 
Court sustained the objection stating that the statement was just an 
array of facts written by an unknown party (JA.2¢ ).. 

Later, during the same cross-examination, the Witness 
stated with reference to the alleged May 24 sale that wherever 1:45 P.M. 
appeared in correution with his appearance hefore the U. 8S. Commissioner, 
it was erroneous (JA.2% ), At this point the defense counsel asked 
the Witness ir he had a statement with him when he appeared before 
the United States Commissioner (JA.2” ). The Witness replied 
affirmatively (JA.2&). The defense counsel asked to see it (JA.2&). 
The Witness said he did not have it with him, but admitted that 
there was a statement that he had typed aud further that it was not 
in the papers he had with him (JA.29). 

In response to the questions as to whether the Witness 
customarily made out a statement when he was charging a person, the 
Witness said "yes" and that he had typed out a statement containing 
the same facts as he told the United States Commissioner (5A.7-9) . 


The defense counsel remarked that he did not know the contents of 


this statement. So did the Court (JA.29)- The Court stated that 


apparently he typed something himself that he gave to the Commissioner 
(gA.24 ). The Witness said he did and that this statement was not in 
thos 


the fide with him in Court, tut thet che statezent had been in the 
file new bevore him (JA.30). 

The defense counsel arked if he kept a yersonal record 
of all weitten statements made to Lis supariors and the Witness 
replied affirmatively (JA.30 ). The bhitness added ti.at his personal 
file on this case was at his home (JA.30), and that the statement 
in question was at home in this file (JA.3O ). The Witness then 
testified that the contents of the statement he had at home were the 
same as he had testified to during the trial (JA.30 ). 

The defense counsel then asked to see this statement 
(JA. ). The Court sustained an objection by Goverrment counsel on 
the ground that it was a police report (JA. 30). 

(2) On three separate oecasions, after a proper founda- 
tion for impeachment had been laid, the Trial Court refused to allow 
a Commissioner's Report to be used to impeach Witness Troublefield. 
The Commissioner's report contains a summation of the salient facts 
presented to the Commissioner in a proceeding to determine whether 
there was probable cause to hold a defendant for the Grand Jury. 


a. Q. "You stated on May 28th about 10:25 was the 


first time -- 10:25 p.m. was the first time 


you went into that house for the purpose 

of purchasing something, and this is the 
statement that you made before the United 
States Commissioner. I want you to tell me 
whether it is true or false. 

THE COURT: Let him see the document. 

BY MR. HOROWITZ: 

Read that, sir -- this portion, right there, 
in the United States Commissioner's Report. 
THE COURT: Is the witness reading testimony 
he gave before the Commissioner, or is he 
reading something the Commissioner wrote? 
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Are they questions and answers? 

MR. FLANNER(: Wo, Your Foucy, T tioak it is 
merely a synopsis. 

THE COURT: That is what I troche is was. 

MR. FLANNERY: May I look at it j.ota moment? 
THE WITNESS: I think something is wrong. 

MR. HOROWITZ: Scmething is wrong? we will 
have to try to clarify it. 

MR. FLANNERY: Your Honor, I taink the 
gratuitous statement by counsel in the presence 
of the jury is improper. 

THE COURT: It ia. The jury is admonished to 
pay no attention to it. 

MR. FLANNERY: Your Honor, I object ‘to counsel 
pursuing this line of questioning on the 
grounds that part of this statement he refers 
to is merely something that has been typed up 
by a clerk. It is not testimony given by this 
officer. 

THE COURT: I will sustain your objection. 

It isn't anything he said; you can't show that 
he said it. It is merely a synopsis written 
by a clerk for which this witness has no 
responsibility. 

MR. HOROWITZ: Your Honor, this is an official 
record. 

THE COURT: I know it is an official record. 


There are no questions or answers in there 


concerning this witness -- that he gave. (V7 A.23-24) 


x * # * *# * * * # 
b. Q. "Now, June 26 is the date you appeared before 
the United States Commissioner. That isn't 
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too far away. Now, tell us, in your own words, 
what you said on this witness stand that 
prompted the United States Commissioner to 
prepare a charge against this man for action 
of the grand jury. 

THE COURT: Did you take the witness stand? 
Were you examined? 

THE WITNESS: June 26th? 

THE COURT: Yes, before the United States 
Commissioner. 

THE WITNESS: Yes, sir. 

THE COURT: Were you examined? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. HOROWITZ: 

Now, you tell us what you said on that stand 
under oath. 

THE COURT: Of course you are always under 
oath when you are a witness. Go ahead. 

THE WITNESS: I stated the facts the same as 


I did today concerning the purchase of May 


28, 1958. 


BY MR. HOROWITZ: 

But you just recited based on Mr. Flannery's 
questions to you; is that right, sir? 
Concerning the purchase. 

Now, I am going to read you a statement and 

I want you to tell me whether this is false. 
THE COURT: Who made the statement that you 
are about to read? 

MR. HOROWITZ: Statements contained in thic 
report signed by the United States Commissioner, 
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do you understand? 

MR. FLANNERY: Your Honor, this is the same 
record. 

THE COURT: I know it is. It is the same thing, 


and please don't pursue it any further. I sus- 


tained the objection. It is utterly incompetent. (Nah 


ce. Finally, after Witness Troublefield again stated 
the time of the alleged sale to have been 12:45 
p.m., the following took place in the trial pro- 
ceedings: 
THE CCURT: Did you tell the Commissioner anything 
different then you are telling us here? 
THE WITNESS: No, sir, Your Honor. 
MR. HOROWITZ: May it please Your Honor, at this 
time, an official record of this Court, filed by 
the United States Commiesioner, over his signa- 
ture, Your Honor -- an official record of this 
Court -- I would like to introduce that record 
in evidence. 
MR. FLANNERY: That is the same record he re- 
ferred to this mornirg, Your Honor, and Your 
Honor ruled it was irrelevant. 
THE COURT: I think it is irrelevant. 
take a look at it, though. 
MR. HOROWITZ: Your Honor, this is -- 
THE COURT: Don't argue. Just let me look at 
it, please. 


(Mr. Horowitz handed a document to 
Deputy Clerk for the Court). 


(There was a pause.) 
THE COURT: I will sustain the objection. 
MR. HOROWITZ: Then, Your Honor, may I ask the 
=e ¢ eS gx 


witness this question as to wnether or nov a 
certain statement that uppeers in tuis record 
is true or false? 

MR. FLANNERY: I object to that. 

MR. HOROWITZ: For the purpose of impeaching 
ercdibility? 

THE COURT: No. 

MR. HOROWITZ: Becaused based on this state- 
ment, Your Honor. 

THE CCURT: That statement there is not his. 
MR. HOROWITZ: But this is -- 

THE COURT: I know what it is. 

MR. HOROWITZ: It is an official record. 

THE COURT: You attempted to go into this 


before and I didn't permit you. I am not 


going to permit you to do it now." (WA.s6-57) 


IV. 
STATUTES INVOLVED 
Pertinent sections of the Statutes which are relevant 
to this appeal are reproduced in Appendix A. 
“Vv. 
STATENENT OF PCINIS 
A. The Trial Court committed error in refusing to allow 
the defense to examine Government Witness Troublefield's written 
statement for purposes of impeachment. 
B. The Trial Court committed error in refusing to admit 
a United States Commissioner's Report into evidence to impeach 
Government Witness Troublefield. 
VI. 
SUMMARY OF ARGUMENT 
A. It is Appellant 's contention that the Trial Court 


erred aS a matter of law in failing to order the production of the 
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Government Witness Troublefield's own typewritten report which had 
been in the Government's file and contained information relating 

to the events in which he participated on May 28, 1958, the date of 
the alleged sale to him of narcotics by the defendant, Sylvester 
Howard, By refusing to order the production of this statement, the 


Triol Court violated the so-called "Jencks Statute," 18 U.S.C. (Supp. V) 


8 3500, 18 U.S.c. 8 3500. Such an error was prejudicial because it is 


for the defense to make what it can of such a statement for purposes 
of impeaching a witness. 

Appellant further contends that the Trial Court erred 
in refusing to allow the production of the police progress report 
adopted by the witness for purposes of impeaching the witness. 

18 U.S.C. (Supp. V) § 3500(e)(1) defining the term "statement" 
allows written statements “adopted or approved” to be subject to 
production for the defense for impeachment purposes. That the Trial. 
Court did not do so clearly violates the statutory mandate. 

B. The Trial Court committed error when it refused to 
allow a United States Commissioner's Report into evidence to impeach 
a Government witness. Such Commissioner's Report which is in and of 
itself hearsay was admissable under the Official Document Exception 
to the Hearsay Rule. The Official Document Exception is a generally 
accepted rule of law and has been provided for in 28 U.S.C.A. 8 1733 
which is made applicable to criminal cases by Rule 27, Fed. Rules 
Crim. Proc., 18 U.S.C.A., Olender v. United States, 210 F.2d at 795, 
800-801. The reason for the rule is that it would be burdensome 
and inconvenient to call public officials to appear in the myriad 
cases in which their testimony might be required in a court of lav, 
and that records and reports prepared by such officials in the course 
of their duties are generally trustworthy. The Commissioner's Report 
as a Magistrate's Report is considered an Official Record and is 


admissible as guch. 


VII. 
A. 

THE TRIAL COURT ERRED IN REI'JSING TO 

ALLOW THE DEFENSE TO LY¥AMINE THE 

GOVERNMENT WITNESS' STATEMENTS FOR 

PURPOSES OF IMPEACHMENT 

Upon cross-exemination and as a recapitulation of his 
direct testimony, the Government Witness, Troublefield, testified 
that he had made a purchase of two capsules from the defendant, 
Sylvester Howard, at 11:45 p.m., on the night of May 28, 1958, at 629 
"Q" Street, N. W., for which a payment of three dollars ($3.00) was 
made (JA. 20 ). 

Because the signed statement of the United States 
Commissioner who was present when the Government Witness, Troublefield, 
appeared before the same United States Commissioner on June 16, 1958, 
indicated that the time of the alleged sale was not 11:45 p.m., vat 
rather 1;45 p.m., the defense counsel's course and duty was to 
ascertain the correct time of the alleged sale and to resolve this 
discrepancy, a discrepancy which would tend to impugn the creditability 
of the Government's witness and which, if it had been finally ascer- 
tained to be 1:45 p.m., on May 28, could have allowed the introduction 
of witnesses to testify to the fact that the defendant, Sylvester 
Howard, was elsewhere than at 629 "Q" Street, the place of the alleged 
sale of the capsules. 

At the time of the trial, the defense counsel saw and had 
access only to the signed statement of the United States Commissioner 
which indisputably indicated that the time of the May 28, 1958, 
alleged oy of the capsules was 1:45 p.m., and not 11:45 p.m. 

2 

(JA. ZZ ). 

I7 On March 18, 1959, this Court ordered the United States Attorney tc 
determine whether or not there was any discrepancy in the time of 
the alleged sale on May 28, 1958. In response to this Court request, 
the United States Attorney submitted a "Supplemental Memorandum" to 
which was attached an Affidavit from the Clerk to the United States 
Commission, Sam Wertleb, in which Mr. Wertleb stated with regard to 
the event of May 28th, "I find that I recorded the time as 1:45 p.m. 


in the 'typewritten'’ record of proceedings. However, on >e-examin- 
ing, my originel notes, T dbalieve that the time should have been re- 


aE 


To resolve this discrepancy of time in favor of the 
defendant, the defense counsel attempted, during cross-examination of 
the Government Witness, Troublefield, to obtain the typewritten 
statement admittedly made by him and which had been in the police file 
in his possession while he was on the witness stand (JAZS2Q. The 
defense counsel asked to see this statement. The Government's counsel 
objected, claiming it was a police report and the court sustained the 
objection (JA.2q), just as the Court did when it refused to allow the 
witness to read the police progress report, not written or signed by 
the witness, which the witness actually had before him in a file 
(JA.30) and which the defense counsel tried to have read prior to 
his request for the witness' own statement (JA.26). 

The following is the colloquy leading to the Court's 
refusal to let the defense counsel make use of the witness' typewritten 


statement, which the witness admitted had been in the Government files. 


BY MR. HOROWITZ: (JA.2q). 


Q. And when you make a charge against a person, you 
make out a statement, don't you, officer? 

A. That's correct. 

Q. Where is that statement? 

A. Well, the facts are here. 

Q. Are the facts in that statement the same facts 
that you told the United States Commissioner? 

A. They are the same as I had typed. 

MR. HOROWITZ: Your Honor, I don't know the text 


and the contents. 


T/ Con't'd. 
corded “as 11:45 p.m." The Clerk's statement indicates two points 
(1) that because of many similar hearings of which he was a part the 
official report made at the time of the proceeding is more credible 
than the Clerk's memory, and (2) that by his own admission the Clerk 
was not sure whether there had been a typographical error but only 
assumed there was. This affidavit, because of its equivocal 
language is not at all probative as to what actually did occur at 
the Commissioner's hearing. The question of typographical error, 
in an official report cannot be resolved by such vague language and 
in this case should have more properly been submitted to the jury 
for its consideration. 
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THE COURT: I don't know, either. Apparently he 
typed something himself that he gave to the Commissioner. Is that 
true, that you gave to the Commissioner? 

THE WITNESS: Yes, Your Honor. (JA.29). 

THE COURT: And it is not in this file that you 
have there? 

THE WITNESS: No, Your Honor. 

BY MR. HOROWTIZ: 


And you don't know where that paper is? 


It was with the file here. (Emphasis added). 


Do you keep a record for your own use of all 
written statements that you may make to your superior officers? 
A. That's correct. 
% * * &* &€ # # HH # 
Q. But you do have the statement and it is home; 
is that correct? (JA. ). 
A. That is correct. 
Q. And that statement would be contrary to what 
I have just read to you with respect to time and date? 
A. It is the same as it is here in this file. 
Q. It is the same, sir? 
THE COURT: Is it correct, or not? 
THE WITNESS: It is correct, sir. 
THE COURT: It is as you have testified to here? 
THE WITNESS; That is correct, Your Honor. 
THE COURT: All right. 
MR. HOROWITZ: May I see it? 
MR. FLANNERY: He is not entitled to look at 
this police report, Your Honor. I object to it. He knows better. 
THE COURT: Sustained. 
The Court sustained the Government's objection to the 
production of this statement which the Government Witness, Troublefield, 
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admitted he had personally typed (ga.29), and which he understood 
was at one time in the Government's file (JA.2%). He added that a 
copy was in existence with his papers at nis home (JA.3O). 

It is the contention of the Appellant that following the 
defense counsel's request to see the written statement of the Govern-~ 
ment Witness, Troublefield, the Court erred as a matter of law in 
failing to order the production of this statement for delivery to the 
defense as a basis for impeaching the Government Witness, Troublerield. 


The importance of this statement is evident since it could have clari- 


fied the discrepancy of time relating to the alleged May 28, i sale. 
2 


The statute pertinent to this situation is clear. 
18 U.S.C. (Supp. V), 8 3500 18 U.S.C.A. 8 3500 in pertinent part reads 


as follows: 


"(p) After a witness called by the United States, 
has testified on direct examination, the Court 
shail, on motion of the Lcferdant, order the United 
States to produce any statement (as hereinafter de- 
fined) of the witness in the possession of the 
United States which reletcs to the subject matter 
as to which the vitness has testified. If the 
entire contents of any such statement relate to 
the subject matter of the testimony of the wit- 
ness, the Court shall order it to be delivered 
directly to the Defendant for his examination 

and use." 


Defining the term "statement" as used in subsection (b), 
subsection (e) reads in pertinent part: 


"(e) The term 'statement' as used in subsections 
(bo) (c) and (a) of this section in relation to 
any witness called by the United States, means - 


(1) a written statement made by said wit- 
ness and signed or otherwise adopted 
or approved by him; or 


(2) a stenographic, mechanical, electrical 
or other recording, of a transcription 
thereof, which is a substantially ver- 
batim recital of an oral statement made 
by such witness to an agent of the 


2/7 In the case of Rosenberg v. United States, 360 U.S. 367, 3 L-E. 2a 
1304, 79 S.ct. I23I (1959), The Court sald on page 1233 that 
"since its enactment 18 U.S.C. (Supp. V), § 3500, 18 U.S.C.A. 

§ 3500, and not tke Jencks decision governs the production of 
statements cf government witnesses for a defendant's inspection 
at trial." 
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Governiient and ré¢orded contermporaneously 
with the rahing of such oral statement." 


It ig evident from the trenscript that the requirements of 
the Statute have been fully met in that the defense counsel requested 
the writtcn statement of the Gove -nmont's Witness, Troublefield, after 
the direc. examination of the witiess, a statement that the witness 
admitted hal been tyned by him which related to the testimony given 
by the witness on Cirsct and which had veen in the Government's file -- 
a copy being ir the personal file of the witness. 

In the case of Palermo v. United States, 360 U.S. 343, 

3 L.Ed 24 1207, 79 S.Ct. 1217, (195%), the Court held on page 122k 
that; 

"Tt is clear that Congress was concerned 

that only those statements could 

properly be called the witnesses own words 

shcutd be made available to the Defense 

for purposes af impeachment ."2/ 

In the case at var, the traneeript clearly shows that the 
Government Witness, Troublefiéld, typed his own statement, a state- 
ment whic:. the Court refused either to examine or to place in the 
possession of the defense. 


At the very least, if there was any doubt at all as to 


whether such a statement was producible under the Statute, the Court 


had a duty to ascertain for itself whether the production of such i 


statement would be in conformity with the Statute by examining it. 


3/ See e.g. 103 Cong. Rec. 16739. See also many statements to the sane 
effect in the House and Senate Reports. 


4/ 16 U.S.C. (Supp. V) & 3500(c). If the United States claims that any 
statement ordered to be produced under this section contains matter 
which does not relate to the subject matter of the testimony of the 
witness the Court shall order the United States to deliver such 
statement for the inspection of the Court in camera. Upon such de- 
livery, the Court shall excise the portions of such statement which 
ado not relate to the subject matter of the testimony of the witness. 
With such material excised, the Court shall then direct delivery 
of such statement to the Defendant for his use. If, pursuant to 
such procedure, any portion of such statement is withheld from the 
Defendant and the Defendant objects to such withholding, and the 
trial is continued to an adjudication of the guilt of the Defendant, 
the entire text of such statement shall be preserved by the United 
States, and, in the event the Defendant appeals, shall be mede avail- 
able to the Appallate Court for the purpose of determing the cor- 
reetness of the ruling of the Trial Judge. Whevever any statement 
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The Court's failure to exercise this duty in this proreeding is itself 


reversible error. The Palermo case ( supra) affirms this view when it 
atated at page 1225; 
"However, when it is doubtful whether the 
production of a partia:lar statement is 
compelled by the Statute, we approve the 
practice of having the Government submit 
the statements to the Trial Judge for an 
in camera determination. Indeed, any other 
procedure would be destructive of the statu- 
tory purpose." 

Indeed, so strong is the andate that such a statement be 
weighed by the defense alone that the Supreme Court has taken the 
position in the Rosenberg case (supra) on page 1234 that "An appellate 
court should not confidently guess what defendant's attorney might 
have found useful for impeachment purposes in withheld documents to 
which the defense is entitled... ." 

B. 

THE TRIAL“OOURT COMMITTED ERROR IN 

REBUSENG TO ADMIT A UNITED STATES 

COMMISSIONER'S REPORT INTO EVIDENCE 

TO IMPEACH THE GOVERNMENT'S WITNESS 

1. Proper foundation was laid for impeachment. 

When a witness to a proceeding has testified to the 
existence of certain material facts, it is legitimate to show by way 
of impeachment that he has at some prior time made statements rela- 
tive to these facts which are inconsistent with this present testi- 
mony. The making of these prior inconsistent statements may be shown 
during cross examination. If the witness denies making these state- 
ments, their existence may be proved by extrinsic evidence. As a 
general rule, a proper foundation must be laid in order for extrinsic 
evidence to be introduced. The witnesses must be specifically 
directed to the precise statement, the time and place where it is 


claimed to have been made, the person present, and the circumstances 


under which it was made. Mattox v. United States, 156 U.S. 237, 245 


Con't'd 

is delivered to a Defendant pursuant to this section, the Court in 
its discretion, upon application of said Defendant, may recess pro- 
eeedings in the trial for such time as it may determine to be 
reasonably required for the examination of such statement by said 
Defenient and his preparation for its use in the trial. 
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The theory of attack by prior inconsistent statements 
ig not based on the assumption that the present testimony is false 
and the former statement true but rather upon the notion that talking 
one way on the stand and another way previously is blowing hot and 
cold, and raises a doubt as the truthfulness of both statements. 
There can be no doubt as to Appeliant 's right to impeach 
Government's Witness in this case since a proper foundation was laid. 
The defense attorney having asked all the individuals questions 
necessary to establish a foundation for impeachment asked in summary: 
Q. "So the question of 1:45 P.M. on May 28 
whenever it may appear with respect to 
whatever may have occurred before the 


United States Commissioner, is erroneous; 
Is that right, Sir?” 


A. "1:45 P.M. is incorrect." (JA.22). 


2. The Commissioner's Report was Admissible as a Basis 
For Impeachment Since as an Official Document It Is 
An Exception to the Hearsay Rule. 

--- --~—-Phe Commissioner's Report contains a summation of the 
salient facts presented to the Commissioner in a proceeding to de- 
termine whether there was probable cause to hold a defendant for a 
grand jury. As such, it does not purport to contain the exact testi- 
mony of witnesses who appeared at the Commissioner's Hearing, but 
it does purport to give the essential facts upon which the indictment 
vests. It is an official document which is part of the judicial 
proceedings leading to the trial of the accused. 

The defense trial counsel thrice attempted to introduce 
this document into evidence in order to impeach Government Witness 
Troublefield, but the trial court sustained the objection of the 
United States Attorney as to its admissibility. The court appeared 
to have ruled that the Commissioner's Report was inadmissible because 
it did not contain prior testimony by Witness Troublefield, but was 


someone else's account of what Troublefield had said: 
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Mr. Flannery; "Your Honor may I suggest 
that while we are at the bench you show his 
Honor what you are referring to. It is 
obviously not admissible." 


The Court; "I think I know just exactly 
what it is from my own experience as District 
Attorney." 


Mr. Horowitz: "You see, I am trying to make 
an offence based on testimony statement ... ." 


The Court: "That is not testimony." 


Mr. Horowitz: "On the official record." 


The Court: Your objection is sustained." (JAR4AS 


This ruling by the court is incorrect for two reasons: 
(1) because it assumes that only a verbatim report of prior incon- 
sistent testimony by a witness can be used for impeachment, and (2) 
because it excludes properly admissible evidence on the grounds that 
such evidence is hearsay. Once a foundation for impeachment has 
been laid relevent to a matter of substantial importance to the 
proceeding, extrinsic evidence may be introduced to impeach a 
witness. This evidence might be the testimony of another witness 
or it might be, as is the case here, an official document. To 
properly understand the rationale of the admissibility of official 
documents it is necessary to understand the theory of the hearsay 
rule to which the Official Document Rule is an exception. 

(a) The Hearsay Rule.* 

The theory of the Hearsay Rule is that the many possible 
sources of the inaccuracy and untrustworthiness which may lie under- 
neath the bare untested ascertion of a witness can thus be brought to 
light and exposed, if they exist, by the test of cross examination. 
But this test or security may in a given instance be superfluous; it 
may be sufficiently clear, in that instance, that the statement 
offered is free enough from the risk of inaccuracy and untrustworthi- 
ness, so that the test of cross examination would be a work of 
supererogation. Moreover, the test may be impossible of employment — 
¥ The following legal argument is taken from 3 Wigmore 81420, 1630, 

1667. 
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for example, by reason of the death of the declarant — so that, if 
his testimony is to be used at all, there is a necessity for taking 
it in the untested shape. We will examine these two considerations 
of the necessity for the evidence and the circumstantial probability 
of trustworthiness more closely. 

(1) The Principle of Necessity. 

Where the test of cross examination is impossible of 
application by reason of the declarant's death or some other course 
rendering him now unavailable as a witness on the stand, we are faced 
with the alternative of receiving his statements without that test, 
or of leaving his knowledge altogether unutilized. The question 
arises whether the interests of officiant investigation would suffer 
more by adopting the latter or the former alternative. Whatever 
might be thought of the general policy of choosing the former 


alternative without any further requirement, it is clear at least 


that, so far as in a given instance some substitute for cross exeni- 


nation is found to have been present, there is ground for making an 
exception. The mere necessity alone of taking the untested statement 
instead of none at all, might not suffice; but if, to this necessity, 
there is added a situation in which some degree of trustworthiness 
more than ordinary can be predicated of the statement, there is 
reason for admitting it as not merely the best that can be got from 
a situation, but better than could ordinarily be expected without 
the test of cross examination. 
(2) Circumstantial Probability of Trustworthiness. 

There are many situations in which it can be easily 
seen that such a required test would add little as a security, be- 
cause its purposes had been already substantially accomplished. Ir 
a statement has been made under such circumstances that even a 
sceptical caution would look upon it as trustworthy, (in the ordinary 
instance), with a high degree of probability, it would be pedantic +o 
insist on a test whose chief object is already secured. Supposing 
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that such a situation exists, the statement could properly be received, 
especially if no other evidence from that person was now available. 
The law of evidence properly assumes that such situations can and do 
exist, and the exceptions to the Hearsay Rule are concerned with 
defining them. 

(vo) Official Documents Are Admissible Into 

Evidence As Exceptions To The Hearsay 
Rule Because Of A Practical Necessity 
And Because Of Their Circunstantial 
Probability of Trustworthiness. 

The Official Document exc2ption to the Hearsay Rule as 
such, was recognized at common law. See Hedrick v. Hughes, 15 Wall. 
123, 63 U.S. 123; Village of Evanston v. Gunn, 99 U.S. 660; Vanadium 
Corp. of America v. Fidelity & Deposits Co. of Maryland, 159 F.2d 
105, 139 (2nd Cir.) 5 Wigmore on: Evidence Section 1638 (3rd Ea.). 


(1) The Necessity Principle in the Official Document 
Exception. 


The principle of necessity, which in one form or another 
is found in all the hearsay exceptions is satisfied in many of the 
exceptions by the impossibility of obtaining testimony in court from 


the seme person; i.e., death, absence, insanity, or other like 


circumstances, has made it impossible to obtain the person's testimony 


now on the stand, but in the official statement exception this 
rigorous application of the principle of necessity is found relaxed. 
Something less than an absolute impossibility is regarded as 
sufficient. Necessity reduces itself to a high degvee of expediency. 
In none of these exceptions is it required that the witness be 
shown to be unavailable by reason of death, absence, or like 
circumstances. 

Under the official document exception, it is easy to 
see why it is highly expedient, if not practically necessary, to 
accept the hearsay statement of an official in certain classes of 
eases instead of summoning him to attend and testify before a court 
or by deposition before 4 commissioner. Public officials are few in 
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whose daily work something is not done which must later be proved in 
court; and the trials are rare in which testimony is not needed from 
official sources. Were there no exceptions for official statements, 
hosts of officials would be found devoting the greater part of their 
time to attending as witnesses in court or delivering their depositions 


before an officer. The work of administration of government and the 


needs of the public having business with officials would alike suffer 


in cansequence. Although, then, there is strictly no necessity for 
employing hearsay, in the sense that the personal attendance of the 
officer is impossible to obtain, there is nevertheless a high degree 
of expediency that the public business be not deranged by insisting 
on strict enforcement of the Hearsay Rule. 

(2) The Circumstantial Probability of 


Trustworthiness Present in the 
Official Document Exception to the 


Hearsay Rule. 
Two reasons are judicially sanctioned as justifying the 


present exception in this respect. The first reason is related in 
its thought to the presumption that public officers do their duty. 
When it is a part of the duty of a public officer to make a statement 
as to a fact coming within his official cognizance, the great 
probability is that he does his duty and makes a correct statement. 
The fundamental circumstance is that an official duty exists to make 
an accurate statement and that this special and weighty duty will 
usually suffice as a motive to incite the officer to its fulfillment. 
It is the influence of the official duty, broadly considered, which 
is taken as an official element of trustworthiness, justifying the 
acceptance of the hearsay statement. 

It has also been suggested by some English judges that a 
second circumstance forms an essential part of the sanction for re- 
ceiving such hearsay statements, nemely the circumstances of publicity. 
The thought here is a composite one and 1s closely related to that which 
is recognized as a reason for the exception for regular business 


- 21 « 


entires. When the official record is one necessarily subject to 
public inspection, the facility and certainty with which errors 
could be exposed and corrected possesses a special and additional 
guaranty of accuracy. Not only will the periodic inspection by 
members of the public tend to produce correction of errors actually 
perpetuated, but, chiefly, the knowledge that the record is to be 
opened to publit inspection would subjectively act in advance as a 
stimulous to dare and security on the part of the official. 
Merrick v. Wakely 8 A.& Ei 176 (1638). Stux'ea v. Freceia, LiR.« App. 
Cas. 623 (1880). 

One of the clearest expositions of the official document 
exception to the Hearsay Rule is found in Olender v. United States, 
210 F.2a 795 (9th Cir.). The Ninth Circuit recognized that the 
official documents of the United States are now admissible as ex- 
ceptions to the Hearsay Rule under 28 U.S.C.A. Section 1733, which 
is made applicable to criminal cases by Rule 27, Fed. Rules Crim. Proc., 


18 U.S.C.A. The Court explained the rule as follows: (supra at 801) 


"Generally stated, the rule is that all 
documents prepared by public officials 
pursuant to a duty imposed by law or re- 
quired by the nature of their offices are 
admissible as proof of the facts stated there- 
in... . The reason of the rule is that it 
would be burdensome and inconvenient to call 
public officials to appear in the myriad cases 
in which their testimony might be required in 
a court of law, and that records and reports 
prepared by such public officials in the 
course of their duties are generally trust- 
worthy." 


The court has here explained as the basis for the exception the 
existence of a practical necessity and a circumstantial probability 
or trustworthiness. 


(c) The Commissioner's Report as an 
Official Document. 


By statute in England, first enacted in the 16th Century 


and extended in scope from time to time [Wigmore 3 13267 the magistrates 


were directed to take the testimony or mceterial parts thereof in 
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writing, and to return it to the proyer office for preservation. 
The statutes, however, did not expressly make this magistrate's 
return admissible (i.e. as an official statement) without calling 
the magistrate or the clerk acting under his direction. Accordingly, 
for a long time it seems to have been thought necessary to call 
the magistrate or the clerk who verified the notes and thus used then 
as an aid to memory. Such at any rate was the English practice down 
to the 18th Century. It persisted as a tradition in the 19th 
Century; but by that time the sounder view was occasionally advanced 
that the magistrate's express statutory authority to make the return 
sufficed to admit it (when duly authenticated) as an official state- 
ment without calling him or his clerk. The matter remained, however, 
in the dubitable realm of conflicting “nisi prius" rulings until in 
1847 a statute expressly adopted the correct and practical view. 
St. 11 & 12 Viet.-c.-ho 8 27. (1847). - Inthe Unitea “States, the same 
result is reached today by a majority of the courts. E.g. Bellinger v. 
People,8 Wend. 598 (1832); Maines v. State, 109 Ga. 526 (1900); 
Ohio Farmers' Ins. Co. v. Dobbs, 74 Ind. App. 685 (1920); 
Gresham v. State, 84 Ga. App. 403 (1951); Patterson v. State, 
184 Tenn. 39 (1946), 
(a4) The Information in the Commissioner's 

Report at issue in this Proceeding 

concerned matter to which the Com- 

missioner could testify if he were 

called. 

Since official documents are a substitute for the personal 

appearance of the official in court, it is generally held that su.ch 
documents, to be admissible must concern matters to which the 


official could testify if he were called to the witness stand. 


Vanadium Corp. v. Fidelity & Deposit Co. 159 F.2a 105, 109 (2nd Cir.). 


Thus, most of the courts which have passed on the question have held 


that the facts stated within the document must have been within the 
personal knowledge and observations of the recording official or his 
subordinates and that reports based upon general investigations and 


upon information gleaned second hand from random sources must be 


excluded. Greenbaum v. United States, 80 F.2d 113, 126 (9th Cir.); 
Franklin v. Skelly 011 Co., 141 F.2d 568, (10th Cir.). The distinction 
made by the courts is one which must be carefully understood when 
applied to the facts of this case. It will be remembered that the 
defense counsel offered the Obmmissioner‘s Report to impeach 
Government Witness Troublefield and not ab proof of the contents of 
such report. The United States Commissioner actually heard what 
testimony was given before hdtn by TroublePield. tTroublefield's 
statement of the eventd was therefore within the Commissioner's 
experience even though ths actual happenings of the events was not, 
but it was only Troublefield'g statement of the events that was 
significant for purposes of impeachtetits Therefore, the Commissioner's 
Report was significant to demonstrate the existence of a prior incon- 
sistent statement even though not necessarily significant as to the 
proof of what actually happened. The Commissioner's Report showed 
that Troublefield had testified that the alleged sale had taken place 
at 1:45. This is not proof that the sale did take place at 1:45, 

but it is proof that the Commissioner heard Troublefield so testify. 
Such report is therefore admissible to demonstrate to the jury that 
the witness blew hot and cold as to the element of the time of 

sale which in this case has taken on essential significance. 

Bearing in mind the distinction that we have drawn in the 
previous paragraph, it will be seen that those cases that deny the 
admissibility of official reports because they “contain expressions 
of opinion of the exercise of judgment and discretion," e.g. Barnes v. 
Northwest Airlines, 233 Minn. 410 (1951) are not applicable to our 
situation. The Wisconsin court made the proper distinction in 
Jacobson v. Bryan, 244 wis. 359 (1954) which involved a report con- 
taining statements made from the officer's observation of a scene 
and also the officer's conclusion that colission was due to "sideswipe." 
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The court held the report admissible as to the former statement but 
not as to the latter. We are not dealing here with the expression 
of the Commissioner's opinion or any excrcise of "judgment or 
discretion." We are dealing with a statement or testimony as the 
Commissioner heard it reported by Witness Troublefield. 

In surmary, the Trial Court Committee error in refusing 
to admit into evidence the Commissioner's Report since such report 
was admissible to impeach the witness. While such report is hearsay 
in the broad sense, it is admissible under the official document 
exception to the Hearsay Rule. The Commissioner's Report, similar in 
effect to the committing magistrate's report, has been held to be a 
true official record and properly admissible as an exception to the 
Hearsay Rule. Such document is admissible because of practical 
necessity and the circumstantial probability of its trustworthiness. 
The Trial Court's error in refusing to admit such document into 
evidence to impeach the Government's witness was substantial error 
because it prevented the jury from learning that the witness had blown 
hot and cold about substantial facts. The element of time was 
substantial since the defense could have proved that the defendant 
was at work at 1:45. 

Cc. 
THE TRIAL COURT COMMITTED ERROR IN 
REFUSING TO ALLOW THE DEFENSE COUNSEL 
ACCESS TO THE POLICE REPORT FOR PUR- 
POSES OF IMPEACHMENT. 

The Appellant further argues that the Trial Court erred 
in refusing to allow the Government's witness to read to the defense 
an unsigned police progress report for purposes of impeachment. Before 
requesting the witnesses' own typewritten statement referred to in the 
previous argument and while cross examining Government Witness Trouble- 
field, the defense counsel asked the witness whether or not he went 


before the United States Commissioner on June 16, 1958. The witness 


replied affirmatively (JA.2S57)- The defense counsel then asked if the 


- 25 - 


witness made certain statements for the purpose of securing an 
indictment against Sylvester Howard. The witness replied affirma- 
tively (JA.ZS). The defense counsel next asked what those statements 
were that the witness gave to the United States Commissioner for the 
purpose of securing an 4ndictment for presentment to the Grand Jury. 
The witness replied that it was "on tke statement." (JA.1S ). 

Upon further questioning the witness gaia that it was “in a statement." 
And further that this statement was a written statement (JA.25). He 
added that he did not have this written statement, »ut believed that 
his supervisor had it (JA2§). The defense counsel asked the 

witness to get this written statement and the witness left the court 
room and then returned (JA.26 ). 

When the witness returned to the court room, the court 
asked the witness if he gave a written statement to the United States 
Commissioner. The witness replied affirmatively (JA.ZG@). The 
defense counsel then asked the witness to read the statement which 
he had obtained while out of the court room. At that point, the 


Government's counsel asked if the statement was signed. The witness 


said no (JA.2(,). The Government's counsel then asked the witness 


if this statement then before him was a police progress report. 
The witness said yes, whereupon the Government's counsel objected 
(JA.2l6). The Court then asked to see the statement in the possession 
of the witness. The Court asked the witness whether he dictated it. 
The witness said no. The Court then said that the statement was 
just an array of facts written by an unknown party. The Court further 
added that it was not dictated nor written by the witness aud, 
accordingly, the Court sustained the Government counsel's objection, 
concluding that the statement was just a relation of events (JA.2ZC ). 
It is the contention of the Petitioner that when the 
witness left the stand to obtain the statement that the defense 
counsel had asked for, he was seeking the written statement which he 
had originally typed himself for presentment to the United States 
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Commissioner. The fact that the witness did not obtain the written 
statement which he had used before the United States Commissioner, 
but rather returned with a police progress report is strongly 
indicative that the witness felt that the report he returned with was 
substantially the same as his own written end signed statement. This 
conduct strongly argues for an adoption by the witness of the state- 
ments in the report before him and of their substantial similarity 
with the report he actually signed. 

4% will be recalled that while referring to the witness’ 
own typeWritten statement later on during the cross examination, the 
witness stated that there once was a copy in the file then before him, 
that is, a copy of the typewritten statement which he had personally 


made and a copy of which was then at his home and that it was not 


there now (JA.2¥ ). Counsel for Petitioner can think of no other 


reasonable motive for the Government's Witness, Trovblefield, to 
use the police progress report other than upon the witness' convic- 
tion that it was a substantially verbatim report of the testimony 
he gave in his own typewritten statement which was given to the 
United States Commissioner on June 16, 1958. 

Accordingly, counsel for Appellant contend that the 
Court's ruling in connection with the police progress report was 
in error since the witness demonstrated clearly from his conduct that 
he regarded the police progress report as a substantially verbatim 
relation of the information given to the United States Commissioner 
in the witness' own typewritten report. Such conduct on the part 
of the witness is clearly an adoption of the police progress 
report as being the substantial equivalent of the testimony given 
by the witness in his own written statement which was submitted 
to the United States Commmissioner. Since, by his conduct, the 
witness adopted the police progress report as being a substantial 
equivalent of his own typewritten report given to the United States 
Commissioner, the Court erred in failing to allow the witness to read 
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this police progress report for the benefit of the defense. 18 U.S.C. 
(Supp. V) § 3500(e)(1) requires the production of such statements of a 
Government witness which are "adopted or approved" by the witness. It 
is clear from the so-called "Jencks Statute" that the term "statement" 
as used in the Statute can mean a written statement made by the 


witness and signed or otherwise adopted or approved by him. (Emphasis 
Added). 


In the Palermo tase (supra), the Supreme Court at page 122k 


conceded that with respect to Clause (1) of (e) of 18 U.S.C. (Supp. V) 
8 3500, the meaning of the term "statement" permits the production of 
& written statement signed or otherwise adopted or approved by the 
witness and further that situations mey arise creating peripheral 
problems of construction in regard to the definition of the term 
"statement." It is obvious that peripheral problems will arise within 
the area of statements “adopted or approved" rather than signed by a 
witness. In this peripheral area of “adoption or approval," it is a 
question of fact as to whether a witness “adopted or approved” a 
written statement. 

It is clear on the record that the Trial Court never took 
this into consideration and failed to give to the Appellant the com- 
plete protection provided by the statute. 

It is apparent, therefore, that the Trial Court committed 
reversible error (1) in denying the defense access to the typewritten 
statement of the Government Witness, Troublefield, and (2) in failing 
to ascertain for itself whether such a statement fell within the 


purview of the statute. 
CONCLUSION 


WHEREFORE, THE PREMISES CONS™DERED, it is respectfully 


submitted that the verdict and judgment against the Appellant in. 
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the District Court below be set aside, and a new trial ordered. 


Respectfully submitted, 


(Signed) John Paul Sullivan 
John Paul Sullivan 


(Signed) William H. Borghesani, Jr. 


William H. Borghesani, Jr. 
600 Munsey Building 
Washington 4, D. Cc. 
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Of Counsel; 
Dow, Lohnes and Albertson 
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Dated: 


December 23, 1959. 


APPENDIX A 


STATULTES INVOLVED 


Title 28, Section 1733 reads: 


"(a) Books or records of account or minutes of proceedings 
of any department or agency of the United States shall be admis-~- 
sible to prove the act, transaction or occurrence as a memorandum 
of which the same were made or kept. 


(b) Properly authenticated copies or transcripts of any books, 
records, papers or documents of any department or agency of the 
United States shall be admitted in evidence equally with the orig- 
inals thereof. June 25, 1948, c. 646, 62 Stat. 946." 


Section 3500 reads: 


"(a) In any criminal prosecution brought by the United States, 
no statement or report in the possession of the United States which 
was made by a Government witness or prospective Government witness 
(other than the defendant) to an agent of the Government ahall be 
the subject of subpena, discovery, or inspection until said witness 
has testified on direct examination in the trial of the case. 


(bo) After a witness called by the United States has testified 
on direct examination, the court shall, on motion of the defendant, 
order the United States to produce any statement (as hereinafter 
defined) of the witness in the possession of the United States which 
relates to the subject matter as to which the witness has testified. 
If the entire contents of any such statement relate to the subject 
matter of the testimony of the witness, the court shall order it to 
be delivered directly to the defendant for his examination and use. 


(c) If the United States claims that any statement ordered to 
be produced under this section contains matter which does not relate 
to the subject matter of the testimony of the witness, the court shall 
order the United States to deliver such statement for the inspection 
of the court in camera. Upon such delivery tiie court shall excise the 
portions of such statement which do not relate to the subject matter 
of the testimony of the witness. With such material excised, the 
court shall then direct delivery of such statement to the defendant 
for his use. If, pursuant to such procedure, any portion of such state- 
ment is withheld from the defendant and the defendant objects to such 
withholding, and the trial is continued to an adjudication of the guilt 
of the defendant, the entire text of such statement shall be preserved 
by the United States and, in the event the defendant appeals, shall 
be made available to the appellate court for the purpose of determining 
the correctness of the ruling of the trial judge. Whenever any state- 
ment is delivered to a defendant pursuant to this section, the court 
in its discretion, upon application of said defendant, may recess 
proceedings in thetrial for such time as it may determine to be 
reasonably required for the examination of such statement by said 
defendant and his preparation for its use in the trial. 


(a) If the United States elects not to comply with an order of the 
court under paragraph (b) or (c) hereof to deliver to the defendant 
any such statement, or such portion thereof as the court may direct, 
the court shall strike from the record the testimony of the witness, 
and the trial shall proceed unless the court in its discretion shall 
determine that the interests of justice require that a mistrial be 
declared. 


(e) The term "statement", as used in subsections (b), (c), and (a) 
of this section in relation to any witness called by the United States, 
means-- 

(1) a written statement made by said witness and signed or other- 
wise adopted or approved by him; or 
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(2) a stenographic, mechanical, electrical or other recording, 
or a transcription thereof, which is a substantially verbatim 
recital of an oral statement made by said witness to an agent 
of the Government and recorded contexporaneously with the making 
of such oral statement. Added Pub.L. 85-269, Sept. 2, 1957, 

71 Stat. 595." 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing "Brief for 


Appellant,” and "Appeal from Verdict and Judgment in the United 


States District Court for the District of Columbia, has been mailed, 
postage prepaid, to the following: 


Honorable Oliver Gasch 
United States Attorney 
United States Court House 
Constitution Avenue and 
John Marshall Place 
Washington 25, D. C. 


Honorable Carl W. Belcher 
Assistant United States Attorney 
United States Court House 
Constitution Avenue and 

John Marshall Place 
Washington 25, D. C. 


Honorable Edgar T. Bellinger 
Assistant United States Attorney 
United States Court House 
Constitution Avenue and 

John Marshall Place 
Washington 25, D. C. 


(Signed) John Paul Sullivan 
John Paul Sullivan 
Dow, Lohnes and Albertson 
600 Munsey Building 
Washington 4, D. C. 
Dated at Washington, D. C. 


this 23rd day of December, 1959. 


BRIEF FOR APPELLEE 
See eee 
United States Court of Appeals 


For rae District or Cotumsra Crecurr 


No. 15,449 


Syzvester Howarb, APPELLANT 
0. | 
if 
Unrrep Stares or AMERICA, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


OLIVER GASCH, 
United States Attorney. 


CaRL W. BELCHER, 
WILLIAM W. GREENHALGH, 
Assistant United States Attorneys. 


: mae 
United States Court of Appeals 
For the 


District) of Columbia Cirewit 


FILED JAN 2 14960 


Sept bi aol 


STERK 


No. 15,449 


QUESTIONS PRESENTED 


In the opinion of the appellee the following questions 
are presented: 


1. Where the record discloses that appellant’s trial 
counsel failed to make a proper demand upon the gov- 
ernment at trial for the production of a police report 
pursuant to Title 18, U.S.C., Section 3500(b), can ap- 
pellant now be heard to complain on appeal? 

2. Where the record reveals that a police preress 
report was not a statement required to be produced un- 
der the terms of Section 3500(e), was not the actin of 
the trial court in refusing to order its production pinly 
proper? 

3. Where the record not only shows that appeant’s 
trial counsel failed to lay a sufficient foundatio for 
attempted impeachment by the use of a United: tates 
Commissioner’s record of proceedings but also th: the 
document itself as it related to the recorded testimay of 
the government’s witness was not admissible unde the 
official documents exception to the hearsay rule (litle 
28, U.S.C., Section 1733), was not the action of the trial 
court in refusing to admit the Commissioner’s Tecond of 
proceedings in evidence to impeach the government’s wit- 
ness quite correct? 


INDEX 


Counterstatement of the Case 
Statutes and Rules Involved. 
Summary of Argument 


Argument: 


I. Having failed to make a proper demand for the 
production of a police report for inspection by the 
defense at trial, appellant cannot now be heard to 
complain on appeal .... 


Il. Inasmuch as the police progress report was not a 
statement within the purview of Title 18, United 
States Code, Section $500(e), denial of its produc- 
tion by the trial court was eminently proper. 


. The action of the trial court in refusing to admit 
a United States Commissioner’s record of proceed- 
ings in evidence to impeach the government's wit- 
ness was quite correct. 


A. First of all, appellant’s trial counsel did not lay 
for the attempted impeach- 


. The commissioner's record of proceedings as it 
related to Officer Troublefield’s previous testi- 
mony was inadmissible as an official document 
within the meaning of Title 28, U.S.C., § 1733.. 


Conclusion 
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Unirep States or AMERICA, APPELLEE 


Appeal From the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a six-count indictment filed in District Court on 
August 4, 1958, appellant was charged individually in 
three counts and jointly with one William Roscoe Mce- 
Abee with violations of Title 26, U.S.C., Section 4704(a) 
and 4705(a) and Title 21, U.S.C., Section 174 (J.A. 2-4). 
Having previously entered a plea of not guilty, he was 
found guilty as charged before Judge Jackson sitting 
with a jury on October 29, 1958 (J.A. 94). He was sen- 
tenced on November 21, 1958 to a term of imprisonment 
of eight (8) years on Counts I, III, IV, and VI and two 
(2) to eight (8) years on Counts II and V, to run con- 
currently. (J.A. 95) The judgment and commitment 
was filed on November 24, 1958. (J.A. 95). Notice of 
appeal was duly filed in District Court on November 25, 
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1958. This Court allowed appellant to proceed on appeal 
in forma pauperis by order of October 14, 1959, Judge 
Danaher voting to deny the petition. 

Officer Troublefield testified that at 7:00 P.M. on March 
12, 1958, as an undercover agent of the Narcotics Squad 
of the Metropolitan Police Department, he went to ap- 
pellant’s premises at 629 Q Street, N.W., in the District 
of Columbia. Upon asking appellant if he knew where 
he could get some “stuff” (narcotics), appellant told him 
that “his man”, the person with whom appellant was to 
make contact, did not come around until between 7:00 
p.m. and 8:00 p.m. Officer Troublefield waited until 8:00 
p.m. and when no one came, appellant told him that if 
he would leave the money and come back the following 
evening, he would have the stuff for him. He then de- 
parted the premises leaving $5.00 of Metropolian Police 
Department funds for three caps without a written order 
form for the purchase of narcotic drugs. (J.A. 7-8). 

On March 13, 1958 at 7:30 p.m. Officer Troublefield 
returned to appellant’s premises, at which time appel- 
lant told him that he had only two caps, as he had to 
use one. Appellant then took him into an adjoining room 
where he reached into a top drawer of a chest of drawers 
and handed to Officer Troublefield a piece of wax paper 
that had two caps in it. Neither a written order form 
for the purchase of narcotics accompanied the trans- 
action nor did Officer Troublefield observe any tax stamps 
on the caps or see appellant take the caps from a stamp- 
taxed package. (J.A. 9-10) 

On May 28, 1958 at 10:25 p.m. Officer Troublefield again 
went to 629 Q Street, N.W. and inquired of appellant 
as to narcotics purchases. Appellant relied that he was 
waiting for “his man” to come around. After waiting 
for a short time he asked Officer Troublefield the amount 
of capsules he desired and the answer was two. Ap- 
pellant then requested him to watch the house while he 
walked around to Sixth Street and further told him that 
if anybody came before he got back he was to tell them 
he was coming straight back. At this time, appellant 


3 


asked Officer Troublefield for $3.00 for the caps and an- 
other dollar as a personal loan. He gave him $4.00 with- 
out a written order form for the purchase of narcotics, 
whereupon appellant left the premises for about ten min- 
utes. Upon return he informed Officer Troublefield that 
he was unable to contact his man, but they waited until 
someone did come around. At approximately 11:40 p.m. 
co-defendant “Roscoe” arrived and asked appellant wheth- 
er the door was closed to the premises, to which he re- 
ceived an affirmative answer. Appellant then got up and 
approached “Roscoe” and at this time reached into his 
pocket, pulling out some bills (money). After Roscoe 
received the money from appellant, he immediately left 
the premises and returned about five minutes later, where- 
upon he handed appellant a brown envelope. Appellant 
then walked over to Officer Troublefield and gave him 
two caps without tax stamps or a written order form 
for the purchase of narcotics. (J.A. 11-14) 

Officer Aiken’s testimony was stipulated to that if he 
had testified he would have stated that Officer Trouble- 
field handed the evidence of the transaction of March 
18, 1958 over to him on March 14, 1959 and that he in 
turn delivered the evidence to Dr. Butler, the United 
States Chemist (J.A. 74). Likewise, Officer Summerville 
testified that the evidence of the transaction of May 28, 
1958 was turned over to him by Officer Stubblefield on 
June 2, 1958, who in turn delivered it to Dr. Butler on 
the same date (J.A. 65-67). Dr. Butler testified that Gov- 
ernment’s Exhibit No. I (March 13, 1958) and II (May 
28, 1958) contained a mixture of heroin hydrochloride, 
quinine hydrochloride and milk sugar, the heroin hy- 
drochloride being a derivative of opium and a narcotic 
drug. (J.A. 71-73). The aforementioned exhibits were 
admitted in evidence and the prosecution rested (J.A. 
76). 

For the defense, Nicholas Demas, appellant’s employer 
at the Quick Service Laundry and Linen Supply Co. at 
1016 Bladensburg Road, N.E., testified specifically that 
for the pay period in which March 13, 1958 and May 28, 
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1958 occurred, his records reflected that appellant phys- 
ically worked for him during those days. Cross-examina- 
tion revealed, however, that on neither day in question 
did appellant work beyond 5:00 p.m. (J.A. 77-81) Upon 
consideration of all the evidence and proper instruction 
from the trial court, the jury found appellant guilty as 
charged. (J.A. 83-91, 92-93) 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence —Whoever fraudulently or 
knowingly imports or brings any narcotic drug into 
the United States or any territory under its control 
or jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the trans- 
portation, concealment, or sale of any such narcotic 
drug after being imported or brought in, knowing 
the same to have been imported or brought into the 
United States contrary to law, or conspires to com- 
mit any of such acts in violation of the laws of the 
United States, shall be imprisoned not less than five 
or more than twenty years and, in addition, may be 
fined not more than $20,000. For a second or sub- 
sequent offense (as determined under section 7237 (c) 
of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or more than 
forty years and, in addition, may be fined not more 
than $20,000. 

‘Whenever on trial for a violation of this subsec- 
tion the defendant is shown to have or to have had 
possession of the narcotic drug, such possession shall 
be deemed sufficient evidence to authorize conviction 
unless the defendant explains the possession to the 
satisfaction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, 
§ 105, 70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
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the original stamped package or from the original 
stamped package; and the absence of appropriate 
tax paid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom 
such article is sold, bartered, exchanged, or given, on 
a form to be issued in blank for that purpose by the 
Secretary or his delegate. 


Title 28, United States Code, Section 631 provides in 
pertinent part: 


(a) Hach district court shall appoint United States 
commissioners in such number as it deems advisable. 


* * * * 


Each appointment shall be entered of record in 
the district court, and notice of such appointment 


shall be given at once by the clerk of such court to 
the Director of the Administrative Office of the United 
States Courts. 

(b) A person holding any civil or military office 
or employment under the United States or who is 
employed by any justice or judge of the United States, 
shall not at the same time hold the office of United 
States commissioner. This subsection shall not ap- 
ply to a part-time referee in bankruptcy nor shall it 
apply to a clerk or deputy clerk of a court of the 

nited States whose appointment as commissioner is 
approved by the Director of the Administrative Office 
of the United States Courts, but the Director may fix 
the aggregate amount of compensation to be received 
for performing the duties of commissioner and clerk 
or deputy clerk. 

(c) Each United States commissioner shall hold 
office for four years, unless sooner removed by the 
district court. As amended May 24, 1949, ¢ 139, 
§ 73, 63 Stat. 100; July 9, 1952, c. 609, §1, 66 Stat. 
509; July 25, 1956, ¢. 722, 70 Stat. 642. 


Title 28, United States Code, Section 633 provides in 
pertinent part: 


* * * * 
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(c) United States commissioners who are required 
to devote full time to the performance of the duties 
of the office, as determined by the Director of the 
Administrative Office of the United States Courts 
under the supervision and direction of the Judicial 
Conference of the United States and who do not 
engage in the practice of law, shall be allowed their 
actual and necessary office expenses, including the 
compensation of a necessary clerical assistant. Such 
office expense shall be determined and paid and such 
compensation shall be fixed and paid by the Director 
of the Administrative Office of the United States 
Courts under the provisions of section 604 of this 
title. As amended Aug. 13, 1954, ¢. 728, §1(a), (b), 
eS Stat. 704; Sept. 2, 1957, Pub.L. 85-276, 71 Stat. 

00. 


Title 11, District of Columbia Code, Supp. VI, Section 
332 provides: 


Secretarial and clerical assistants for United States 
commissioner—Ezpenses. 


Each United States commissioner for the District 
may employ secretarial and clerical assistants in such 
number and incur such other expenses as the district 
court considers necessary. 


Rule 5 of the Federal Rules of Criminal Procedure pro- 
vides: 


(a) Appearance before the Commissioner. An of- 
ficer making an arrest under a warrant issued upon 
a complaint or any person making an arrest without 
a warrant shall take the arrested person without un- 
necessary delay before the nearest available commis- 
sioner or before any other nearby officer empowered 
to commit persons charged with offenses against the 
laws of the United States. When a person arrested 
without a warrant is brought before a commissioner 
or other officer, a complaint shall be filed forthwith. 

(b) Statement by the Commissioner. The commis- 
sioner shall inform the defendant of the complaint 
against him, of his right to retain counsel and of 
his right to have a preliminary examination. He 
shall also inform the defendant that he is not re- 
quired to make a statement and that any statement 
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made by him may be used against him. The com- 
missioner shall allow the defendant reasonable time 
and opportunity to consult counsel and shall admit 
the defendant to bail as provided in these rules. 

(c) Preliminary Examination. The defendant shall 
not be called upon to plead. If the defendant waives 
reliminary examination, the commissioner shall 
orthwith hold him to answer in the district court. 
If the defendant does not waive examination, the 
commissioner shall hear the evidence within a rea- 
sonable time. The defendant may cross-examine wit- 
nesses against him and may introduce evidence in his 
own behalf. If from the evidence it appears to the 
commissioner that there is probable cause to believe 
that an offense has been committed and that the de- 
fendant has committed it, the commissioner shall 
forthwith hold him to answer in the district court; 
otherwise the commissioner shall discharge him. The 
commissioner shall admit the defendant to bail as 
provided in these rules. ... 


Rule 55 of the Federal Rules of Criminal Procedure pro- 
vides: 


The clerk of the district court and each United 
States commissioner shall keep such records in crim- 
inal proceedings as the Director of the Administra- 
tive Office of the United States Courts, with the ap- 
proval of the Judicial Conference of the United States, 
may prescribe. As amended Dec. 27, 1948, effec- 
tive Oct. 20, 1949. 


SUMMARY OF ARGUMENT 


Appellant alleges three assignments of error and with- 
out exception contends that by virtue of certain action 
of the trial court his counsel was precluded from con- 
fronting the witness Troublefield, on cross-examination, 
with a prior inconsistent statement—unquestionably a well- 
established ground of impeachment of a witness’ testi- 
mony. Specifically, appellant contends that the trial court 
erred in refusing to order the production of (1) a police 
report and (2) a police progress report for delivery to 
the defense for impeachment purposes pursuant to Title 
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18, U.S.C., Section 3500 and (3) that it was error for the 
trial court to refuse to admit a United States Commis- 
sioner’s record of proceedings in evidence pursuant to 
Title 28, U.S.C., Section 1733 for the purpose of impeach- 
ing the witness Troublefield. With regard to the first 
assignment of error, appellee contends that since appel- 
lant’s trial counsel failed to make a proper demand upon 
the government at trial for production of a police report, 
he cannot now be heard to complain on appeal. Concern- 
ing the second claim of error as to the police progress 
report, appellee submits that such a report was not a 
statement required to be produced under the terms of 
Section 3500(e). With regard to the third allegation of 
error, appellee contends that not only did appellant’s 
trial counsel fail to lay a sufficient foundation for at- 
tempted impeachment by the use of the Commissioner’s 
record of proceedings but also the document itself as it 
related to the recorded testimony of the witness Trouble- 
field did not come within the purview of the official docu- 
ments exception to the hearsay rule, and therefore the 
action of the trial court in refusing to admit the docu- 
ment was clearly proper. 


ARGUMENT 


I 


Having Failed To Make A Proper Demand For The 
Production Of A Police Report For Inspection By 
The Defense At Trial, Appellant Cannot Now Be 
Heard To Complain On Appeal. 


By way of background, the record discloses that prior 
to trial the United States Commissioner’s record of pro- 
ceedings concerning appellant was filed with the clerk 
of the District Court on June 30, 1958, pursuant to Rule 
5(c) of the Federal Rules of Criminal Procedure. This 
record of proceedings indicated that the time of the al- 
leged transaction on May 28, 1958 between Officer Trou- 
blefield and appellant was 1:45 p.m. (J.A. 45). During 
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the course of trial, Officer Troublefield on direct exam- 
ination testified that the transaction occurred at 11:45 
pm. (J.A, 12-13). Upon cross-examination, appellant’s 
trial counsel dutifully set out to confront Officer Trouble- 
field with the prior inconsistent statement of time re- 
flected in the Commissioner’s record of proceedings. Un- 
questionably had the fact been ascertained that 1:45 p.m. 
was correct, it would not only have impunged the cred- 
ibility of the witness, Troublefield, but also lent consid- 
erable weight to the testimony of the sole defense wit- 
ness, Demas, that appellant was working at that time. 
Subsequent to trial, however, this Court on March 18, 
1959 requested appellee to determine whether or not 
there was any discrepancy in the time of the alleged 
transaction of May 28, 1958. In response to this request, 
appellee submitted a “Supplemental Memorandum” to 
which was attached an affidavit of Mr. Wertleb, Clerk 
to the United States Commissioner. This affidavit and 
accompanying photostatic copy of long-hand notes tran- 
seribed at the preliminary hearing of June 26, 1958 indi- 
cated that the recordation of the time as 1:45 p.m. as 
reflected in the record of proceedings was mere typo- 
graphical inadvertence (See Affidavit of Sam Wertleb, 
Mise. No, 1177.). 

In any event, appellant initially seeks reversal predi- 
cated on the failure of the trial court to order the prose- 
eution to produce a certain police report. Cross-examina- 
tion leading up to the alleged demand is as follows: 


Tue Court: Is it your statement, or did somebody 
else write it. 

Tue Wirness: I believe there is a statement—sup- 
posed to be. It is not present. 

Tur Court: It is not present. There is no state- 
ment in there by you, you say? 

Tur Witness: Not the one I typed. 

By Mr. Horowrrz: 

Q. Oh, Officer, put that on the stand, sir, that piece 
of paper. Whose paper is that? Is that yours? 

Tue Court: Where did you get it? 

Tue Wirness: From my supervisor. 
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Tue Covrr: You got it from your supervisor when 
you went out to the witness room, didn’t you? 

Tae Wirness: That’s correct, sir. 

By Mr, Horowrrz: 

Q. Now, the papers in that folder, are they under 
your control? 

Tur Court: What folder? 

Mr. Horowirz: I mean this folder. I take it the 
whole thing is a folder, your Honor. 

Tue Court: Where did you get those? From your 
supervisor? 

Tse Wirness: Yes, sir. 

Ture Court: Whose records are they? Yours or 
his? 

Tae Wirness: They are for the files only, sir. 

Tae Court: Files only, of the police department? 

Tus Wirness: Police department. 

By Mr. Horowrrz: 

Q. And when you make a charge against a person, 
you make out a statement, don’t you officer? A. 
That’s correct. 

Q. Where is that statement? A. Well, the facts 
are here. 

Q. Are the facts in that statement the same facts 
that you told the United States Commissioner? A. 
They are the same as I had typed. 

Mr. Horowrrz: Your honor, I don’t know the text 
and the contents. 

Tue Courr: I don’t know, either. Apparently, he 
typed something himself that he gave to the Commis- 
sioner. Is that true, that you gave to the Commis- 
sioner? 

Tur Wrrness: Yes, your honor. 

Tur Court: And it is not in this file that you have 
them. 

Tar Wirness: No, your Honor. 

By Mr, Horowrrz: 

Q. And you don’t know where the paper is? A. It 
was with the file here. 

Q. Do you keep a record for your own use of all 
written statements that you make to your supervisor 
officer? A. That’s correct. 

Q. Where is your personal file with respect to this 
particular case? Weren’t you under subpoena by the 
United States. 
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Tae Court: Let him answer the question before 
you ask him another one, please. Where is it? Where 
is your personal file? 
Tae Wrrness: In my home. 
By Mr. Horowitz: Now, you were under subpoena 
to come here and testify in this case? 
Mr. Frannery: I object. I don’t want the jury to 
be misled. Just because this witness is under sub- 
oena, he was under no subpoena to bring with him 
is personal file. 

? Tue Court: There was no subpoena duces tecum 
ere. 

By Mr, Horowrrz: 

Q. But you do have the statement and it is home. 
Is that correct? A. That is correct. 

Q. And that statement would be contrary to what 
I have just read to you with respect to time and date? 
‘A. It is the same as it is here in the file. 

Q. Is it the same, sir? 

Tue Court: Is it correct, or not? 

Orricer TROUBLEFIELD: It is correct, sir. 

Tur Court: Is it as you have testified to here? 

Orricer TrovBLEFIELD: That is correct, your Honor. 

Tar Covrr: All right. 

Mr. Horowrrz: May I see it? 

Mr. Fiannery: He is not entitled to look at this 
police report, your Honor. I object to it. He knows 
better. 

Tur Court: Sustained (J.A. 28-31). 


The record, thus, clearly indicates that during the cross- 
examination of Officer Troublefield, appellant’s trial coun- 
sel ascertained that there existed a written statement made 
by the witness, or certainly adopted or approved by him, 
relating to the subject matter as to what he had testified, 
but that this statement was not present in the courtroom 
at the time Officer Troublefield was being cross-examined. 
Appellant’s trial counsel had thus laid a preliminary 
foundation for the production of this statement but then 
failed to move the trial court to order the prosecution to 
produce it. In Jencks v. United States, 353 U.S. 657 
(1956) it is expressly stated at p. 666: 


“The necessary essentials of a foundation, empha- 
sized in that opinion (Gordon v. United States, 344 


12 


U.S. 414) and present here, are that the demand was 

for production of .... specific documents and did 

not propose any broad or blind fishing expedition 

among documents possessed by the government on 

the chance that something impeaching might turn 

up....” (Emphasis supplied by the Supreme Court) 
Although the Jencks law itself provides no procedure for 
making a determination whether a particular statement 
comes within the terms of Section 3500(e) and thus may 
be produced if related to the subject matter of the wit- 
ness’ testimony, the Supreme Court in Palermo v. United 
States, 360 U.S. 343 (1959) stated at p. 354 that ordi- 
narily the defense demand will be only for those state- 
ments which satisfy the statutory limitations. 

Thus, production of statements of government witnesses 
for a defendant’s inspection at trial presupposes a proper 
demand by trial counsel to request the court to order the 
United States to produce any statement of a witness in 
its possession which relates to the subject matter as to 
which the witness has testified. The burden of making 
this request falls squarely upon defendant’s counsel since 
Section 3500(b) specifically excludes any action in this 
regard by the trial court or by the prosecution. Until 
such a demand is made by defendant’s counsel, produc- 
tion is not required. 

This case graphically illustrates the failure to make 
such a demand. Although an excellent opportunity pre- 
sented itself, while Officer Troublefield was still on the 
stand under cross-examination and just prior to the 
luncheon recess of the first day of trial, to request the 
Court to order him to go to his home, locate the statement 
and return with it to the Court, appellant’s trial counsel 
did not make the necessary demand (J.A. 31). Cf. Rios 
v. United States, 256 F.2d 173, 177 fn. (1958). Nor sub- 
sequent to the luncheon recess did he make a demand on 
the prosecution to produce the statement which was 
located at Officer Troublefield’s home. Instead, appel- 
lant’s trial counsel merely asked Officer Troublefield that 
he could have had an opportunity to go home and get his 
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personal records concerning this case (J.A. 32-33). Such 
an inquiry hardly suggests an affirmative request for pro- 
duction as required by Section 3500(b) and as interpreted 
by the Palermo case. Having failed to make such a de- 
mand, he cannot now be heard to complain on appeal. 


II 


Inasmuch as the Police Progress Report Was Not A 
Statement Within The Purview of Title 18, U.S.C., 
Section 3500(e), Denial Of Its Production By The 
Trial Court Was Eminently Proper. 


Appellant contends as a second claim of error that the 
trial court erred in refusing to allow appellant’s trial 
counsel access to a police progress report for purposes 
of impeachment. Appellee submits that the police prog- 
ress report was not a statement required to be produced 
under the terms of Title 18, U.S.C., Section 3500(e). 

Appellant’s allegation of error is predicated upon the 
following record: 


_... “Mx. Horowrrz: Tell us what those statements 
were that you gave to the United States Commis- 
sioner for the purpose of securing indictment for 
presentment to the Grand Jury. A. I believe it was 
on the statement. 

Q. I beg your pardon. A. It was in a statement. 

Q. In a statement? A. Written. 

Q. Written statement? Where is that written state- 
ment, Sir. 

Taz Court: Have you got it? 

Orricer TROUBLEFIELD: No, sir. 


* * e s 


By Mr. Horowitz: 

Q. Go ahead. You were telling that you went be- 
fore the United States Commissioner, and what you 
said to the United States Commissioner in that report. 

Tus Court: You gave a written statement to the 
Commissioner, is that what you did, sir? 

Tue Wirwess: That’s correct. 
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Tue Cover: All right. 

By Mr. Horowrrz: 

Q. Read that statement, sir. 

Mr. Fuannery: Your, Honor, may I ask the wit- 
ness something. Is it a signed statement. Did you 
sign your name to it? 

Tue Wirness: It is not a signed statement. 

Mr. Firanyery: It is a police progress report in 
the case; is that it? 

Tue Witness: That’s correct. 

Mr. Fuannery: I object, your Honor. 

Tue Courr: I would like to see it. Did you dic- 
tate this? 

Tue Wirness: No, sir. 

Tue Court: This is just an array of facts written 
by I don’t know whom. It hasn’t been dictated nor 
written by the witness; therefore, I will sustain your 
objection. It is just a relation of events. Proceed. 

(J.A. 25-26). 
The record clearly discloses that, although appellant’s 
trial counsel did not request the court to order the pro- 
duction of the police progress report for the defense’s 
inspection, the Court, sua sponte, inspected the document 
and found that it was neither written by nor dictated by 
the witness, Troublefield. Hence the Court sustained the 
Government’s objection to appellant’s trial counsel’s in- 
spection of the document. His ruling was entirely proper, 
for it is abundantly clear that the police progress report 
was not a statement within the terms of Section 3500(e) 
(1). Palermo v. United States, supra. It is clear that 
Congress was concerned that only those statements which 
could properly be called the witness’ own words should 
be made available to the defense for the purposes of 
impeachment. Id. at p. 352. Since it is the function of 
the trial court to decide, in light of the circumstances of 
each case, what, if any, evidence extrinsic to the state- 
ment itself may or must be offered to prove the nature 
of the statement, his immediate perusal of the document 
itself during the course of his incisive interrogation of 
Officer Troublefield led the Court to the conclusion it 
did not satisfy the requirements of Section 3500(e)(1). 
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Succinetly, according to the trial court’s comment on the 
document, the answer as to its producibility was plain 
from the statement itself. Id. at p. 355. Thus, the final 
decision as to production must rest, as it does so very 
often in procedural and evidentiary matters, within the 
good sense and experience of the district judge guided 
by the standards the Supreme Court has outlined in the 
Palermo case and subject to the appropriately limited re- 
view of appellate courts. Id. at p. 353. Appellee, there- 
fore, contends that the action of the trial court in rul- 
ing that the police progress report was not within the 
definition of the word statement in Section 3500(e), and 
hence not available for appellant’s trial counsel’s inspec- 
tion at trial, does not constitute reversible error. 


lil 


The Action Of The Trial Court In Refusing To Admit 
A United States Commissioner’s Record Of Proceed- 
ings In Evidence To Impeach The Government’s Wit- 
ness Was Quite Correct. 


Appellant urges further that the trial court erred in 
refusing to admit a United States Commissioner’s report 
into evidence to impeach the Government’s witness. Ap- 
pellee contends that not only was there an insufficient 
foundation laid for the attempted impeachment but also 
that part of the Commissioner’s record of proceedings 
with which appellant was endeavoring to cross examine 
Officer Troublefield was not admissible under the official 
documents exception to the hearsay rule. 

Appellant’s trial counsel commenced his attempted im- 
peachment in the following manner: 


By Mr. Horowitz: 

“Q. Officer Troublefield, I am reading from the 
record of proceedings in Criminal Cases, United 
States Commissioner for the District of Columbia, 
covering Case 748-5$—that is, Criminal Case No. 
748-58—in which you appeared before him for the 
purpose of presenting the charge against Sylvester 
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Howard. Sylvester Howard—that man. (Indicating.) 
I am going to read to you the statement that you 
made to the United States Commissioner, and on that 
statement, based on that statement, the matter was 
presented to the Grand Jury. 

Mr. Frannery: Your Honor, I object. 

Tue Court: I take it the Commissioner acts in a 
kind of a capacity as the examining magistrate to see 
whether or not there is probable cause to hold a man 
for the grand jury. This is what was done in this 
case. I will sustain your objection. If you want to 
impeach him, ask him if he made certain answers to 
certain questions. (Emphasis supplied.) 

Mr. Horowrrz: Yes, sir. It is primarily for the 
purpose of impeachment. 

Tue Court: I know what you are trying to do. 

Mr. Horowitz: Yes, Your Honor. 

Tue Court: Do it m the right way. (Emphasis 
supplied.) 

xy Mr. Horowrrz: 

Q. This is the statement made: “Witness Trouble- 
field testified.’? And, before I say that, Your Honor, 
—Officer Troublefield, I want to recall the statement 
that you had made with respect to May 28 at about 
10:25 pm— 

Tue Court: One minute. What date are you talk- 
ing about? 

Mr. Horowrrz: May 28, Your Honor. 

Tue Court: All right. You are not talking about 
the date that was mentioned prior to that— 

Mr. Horowitz: No—May 28th. 

By Mr. Horowitz: 

Q. You stated on May 28th about 10:25 was the 
first time—10:25 p.m. was the first time you went 
into that house for the purpose of purchasing some- 
thing, and this is the statement that you made before 
the United States Commissioner. I want you to tell 
me whether it is true or false. 

Tue Court: Let him see the document. 

Mr. Horowrrz: Read that, sir—this portion, right 
there, in the United States Commissioner’s Report. 

Tur Courr: Is the witness reading testimony he 
gave before the Commissioner, or is he reading some- 
thing the Commissioner wrote? Are they questions 
and answers? (Emphasis supplied.) 
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Mr. Frannery: No, Your Honor, I think it is 
merely a synopsis. 


* * * * 


Mr. Franxery: Your Honor, I object to counsei 
pursuing this line of questioning on the grounds that 
part of this statement he refers to is merely some- 
thing that has been typed up by a elerk. It is not 
testimony given by this officer. 

Tur Court: I will sustain your objection. It isn’t 
anything he said; you can’t show that he said it. It 
is merely a synopsis written by a clerk for which 
this witness has no responsibility. 

Mr. Horowitz: Your Honor, this statement is 
based.— 

Tue Court: It is not a statement. 

Mr. Franxery: Your Honor, may we approach 
the bench? 

Tue Court: Yes. 

(At the bench:) 

Mr. Fosuee: Your Honor, I am going to endeavor 
to impeach the credibility of this witness by further 
testimony. I didn’t know what he had in mind. 

Tur Court: Did you have something in mind? 

Mr. Franxery: Your Honor, may 1 suggest that 
while we are at the bench you show His Honor what 
you are referring to. It is obviously not admissible. 

Tue Court: I think I know just exactly what it is 
from my own experience as District Attorney. 

Mr. Horowrrz: You see, I am trying to make a 
defense based on testimony— 

Tur Court: That is not testimony. (Emphasis 
supplied.) 

Mr. Horowrrz: On the official record. 

Tur Court: Your objection is sustained . . . 
(J.A. 29-25.) 


A few moments later during cross-examination, appel- 
lant’s trial counsel embarks again on his attempted im- 
peachment of Officer Troublefield: 


” 


“By Mr. Horowitz: 

Q. Now, I am going to read you a statement and 
I want you to tell me whether this is false. 

Tue Court: Who made the statement that you are 
about to read? 
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Mrz. Horowrrz: Statements contained in this report 
signed by the United States Commissioner, do you 
understand? 

Mr. Fuannery: Your Honor, that is the same 
record. 

Tue Covrr: I know it is. It is the same thing, 
and please don’t pursue it any further. I sustained 
the objection. It is utterly incompetent.” (J.A. 27). 


And finally at the close of cross-examination of Officer 
Troublefield appellant’s trial counsel tries to introduce 
the United States Commissioner’s record of proceedings 
in evidence: 


Mr. Horowrrz: May it please Your Honor, at this 
time, an official record of this Court, filed by the 
United States Commissioner, over his signature, Your 
Honor—an official record of this Court—I would like 
to introduce that record in evidence. 

Mr, Fuannery: That is the same record he re- 
ferred to this morning, Your Honor, and Your Honor 
ruled it was irrelevant. 

Tue Courr: I think it is irrelevant. I will take 
a look at it, though. 

Mz. Horowitz: Your Honor, that is— 

Tue Covrr: Don’t argue. Just let me look at it, 
please. 

Tue Court: I will sustain the objection. 

Mr. Horowitz: Then, Your Honor, may I ask the 
witness this question as to whether or not a certain 
statement that appears in this record is true or false? 

Mr. Fuannery: I object to that. 

Mr. Horowitz: For the purpose of impeaching 
credibility. 

Tue Court: No. 

Mr. Horowrrz: Because based on this statement, 
Your Honor. 

Tue Court: That statement there is not his. 

Mr. Horowrrz: But this is— 

Tue Court: I know what it is. 

Mr. Horowrrz: It is an official record. 

Tue Court: You attempted to go into this before 
and I didn’t permit you. I am not going to permit 
you to do it now. 

Mr. Horowrrz: Very well... .” (J.A. 56-57.) 
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A. First Of All, Appellant’s Trial Counsel Did Not 
Lay A Proper Foundation For The Attempted 
Impeachment. 


It is, of course, an elementary rule of evidence that 
prior statements may be used to impeach the credibility 
of a criminal defendant or an ordinary witness. Grune- 
wald v. United States, 353 U.S. 391, 418 (1957) ; Neely v. 
United States, 79 U.S. App. D.C. 177, 144 F.2d 519 (1944), 
cert. denied, 323 U.S. 754. Likewise, it is also true that 
a stenographer’s notes taken at a former trial are ad- 
missible to impeach the testimony of a witness. United 
States v. Kinzer, 98 F. Supp. 6, 8 (D.C.D.C. 1951). But 
a full foundation for the use of stenographer’s notes to 
impeach the credibility of a witness must be laid. Calumet 
Broadcast Corp. v. F.C.C., 82 U.S. App. D.C. 59, 62, 160 
F.2d 285, 288 (1947) (emphasis supplied). Otherwise, con- 
fusion may result when the foundation is not laid accord- 
ing to the usual requirement—that is, by asking the wit- 
ness to be impeached whether he had made a specific 
statement to a certain person at a certain time and place, 
and then upon his denial, proving that he did make the 
statement to the person in question, at the time and place 
specified. A trial judge, therefore, in determining the 
sufficiency of a foundation necessarily must be permitted 
considerable latitude. Samish v. United States, 223 F.2d 
358, 364 (9 Cir. 1955). A situation not unlike the case 
at bar was present in United States v. Angelo, 153 F.2d 
247 (3 Cir. 1946), where the Court stated at p. 251: 


‘“‘Appellant contends that the trial judge unduly 
and improperly hampered him in cross examination. 
The main basis for this contention appears to be in 
connection with the trial judge’s ruling that before 
defense counsel could contradict Morbedelli and Licht- 
blau by showing inconsistent statements made by 
them at a previous trial, it was necessary for cross 
examining counsel to read from the actual transcript 
of the previous proceedings the exact questions put 
and answers made. The trial judge thus required a 
particular form in which the attempted contradiction 
was to take place. Defense counsel endeavored to 
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paraphrase the witnesses’ previous testimony without 
reference to the actual transcript. This the court 
would not allow. Later, defense counsel obtained the 
notes of the previous testimony, and complying with 
the judge’s ruling, subjected the Government wit- 
nesses to severe cross examination. This cured any 
error that might have existed. Moreover, it has long 
been held that a condition precedent to a direct con- 
tradiction of a witness by what he has said on pre- 
vious occasions is the laying of a proper foundation: 
The Charles Morgan, 1885, 115 US. 69, 5 S.Ct. 1172, 
29 L.Ed. 316. The issue here presented is whether 
paraphrasing previous testimony constitutes a “suffi- 
cient foundation” for the attempted impeachment. 
We believe that this is a matter for the sound discre- 
tion of the trial judge in each particular case. It is 
his responsibility to control the conduct of the trial 
at the end that the evidence shall be presented honest- 
ly, expeditiously and in such form as to be readily 
understood... .” 

See Atlantic Greyhound Corp. v. Eddins, 177 F.2d 959 

(4 Cir. 1949). 

It is quite apparent in the instant case that appellant’s 
trial counsel was attempting to impeach Officer Trouble- 
field by “synopsis” instead of alluding to an actual tran- 
script. This the Court, in its discretion, would not per- 
mit. But even though he was barred by the trial court’s 
ruling from impeaching the witness in this manner, his 
right to impeach was not totally precluded, since such 
testimony could have been proved by any person who 
heard and remembered it. Meyers v. United States, 84 
U.S. App. D.C. 101, 113, 171 F.2d 800, 812 (1948), cert. 
denied, 336 U.S. 912 (1949). However, he made no fur- 
ther effort to prove the alleged conflicting statement by 
other means readily available to him. Both the United 
States Commissioner and his Clerk were not only clearly, 
but immediately, amenable to a subpoena upon a proper 
proffer of expected testimony. In fact, had he called the 
Clerk to the stand, there is little doubt that the alleged 
conflict of time would not have come to the trial court’s 
attention, either on direct or cross-examination, for un- 
doubtedly he would have referred to his original notes 
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which disclose that 11:45 p.m. was the true statement of 
fact. See Affidavit of Sam Wertleb, Misc. No. 1177. 
Suffice it to say, if the failure at a preliminary hearing 
to state all the facts attending a rape case in response 
to the instruction “to proceed and tell what happened’’ 
is not a ground of impeachment (Tanksley v. United 
States, 145 F.2d 58, 60 (9 Cir. 1944) rev’d on other 
grounds), certainly there is less compelling reason to 
allow impeachment by ‘‘synopsis.” 


B. The Commissioners Record of Proceedings as it 
Related to Officer Troublefield’s previous testimony 
was inadmissible as an official document within the 
meaning of Title 28, U.S.C., Section 1733. 


Notwithstanding the fact that appellant’s trial did not 
lay a sufficient foundation for the impeachment of Officer 
Troublefield, appellee also contends that United States 
Commissioner’s record of proceedings as it pertains to 
the testimony of Officer Troublefield is not an official 
document with in the meaning of Title 28 U.S.C., Section 
1733, and hence was inadmissible for the purpose intend- 
ed. Generally stated, the rule is that all documents pre- 
pared by public officials pursuant to a duty imposed by 
law or required by the nature of their offices are admissi- 
ble as proof of the facts stated therein. Olender v. 
United States, 210 F.2d 795, 801, (9 Cir. 1954). The rea- 
son of the rule is that it would be burdensome and in- 
convenient to call public officials to appear in the myriad 
cases in which their testimony might be required in a 
court of law, and that records and reports prepared by 
such officials in the course of their duties are generally 
trustworthy. 5 Wigmore on Evidence §§ 1631, 1632, 
(3rd Ed.). What, therefore, is the nature of the record 
of proceedings. 

Official in one sense, of course, the record of proceed- 
ings was, for the Commissioner had filed it with the Dis- 
trict Court clerk in obedience to Rule 5(c) of the Federal 
Rules of Criminal Procedure. But not all documents re- 
quired to be filed by law are competent evidence of all 
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that they record. Section 1733 is confined to acts of which 
it is not only the duty of an official to make entry, but 
which must themselves have come within his knowledge 
in the course of his duties (emphasis supplied). United 
States v. Grayson, 166 F.2d 863, 868 (2 Cir. 1948). 

Wigmore extends Section 1733 to the recording officers 
subordinate, who performs his duties under the official’s 
supervision. 5 Wigmore on Evidence § 1635(2) (8rd Ed.). 
Neither the Commissioner nor his clerk are under a legal 
or professional duty to record, stenographically or other- 
wise, testimony of witnesses during a preliminary hear- 
ing. Title 28, U.S.C., Section 631, 633; Title 11, D.C.C., 
Section 332. Nor do the Federal Rules of Criminal Pro- 
cedure provide that this be done. Rule 5 and 55, F.R.C.P. 
On the contrary, it is only the clerk’s practice during a 
preliminary hearing to take notes in long hand of the 
proceedings (emphasis supplied). See Affidavit of Sam 
Wertleb, Misc. No. 1177. 

It has been held that recorded testimony of an indi- 
vidual before a quasi-judicial tribunal is inadmissible un- 
der Title 28, U.S.C., Section 1733, for it was not a state- 
ment by a public official pursuant to the duties of his 
office. Wong Wing Foo v. McGrath, 196 F.2d 120, 122- 
124 (9 Cir. 1952). Since recording testimony is not the 
primary concern of the United States Commissioner or 
his clerk, it is difficult to see how the record of such 
testimony is an official document within the purview of 
Section 1733. Cf. Palmer v. Hoffman, 318 U.S. 109 (1943). 
There being no public duty beyond that placed upon the 
Commissioner by the requirement of the statutes or the 
rules, the record of proceedings as it pertains to the re- 
corded testimony of Officer Troublefield was inadmissible 
as an official document. This is because of the absence 
here of the rational justification which obtains in every 
recognized exception to the hearsay rule—that is, a cir- 
cumstantial probability of trustworthiness, and a necessity 
for the evidence. Cf. Matthews v. United States, 217 F.2d 
409, 417 (5 Cir. 1954). The action of the trial court in 
refusing to admit the record of proceedings, therefore, 
was clearly correct. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 
WILLIAM W. GREENHALGH, 
Assistant United States Attorneys. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled June 26, 1958, Sworn in on July 1, 1958 


THE UNITED STATES OF AMERICA 


Criminal No. 748-158 
Grand Jury No. 825-58 


SYLVESTER HOWARD * Vio. 26 U.S.C. 41044, 4705A 
WILLIAM ROSCOE McABEE, : 21 U.S.C. 174 


Defendants 


Vv. 


RELEVANT DOCKET ENTRIES 


Proceedings 


Presentment and indictment filed (6 Counts). 


No. 1: ARRAIGNED, Plea NOT GUILTY entered; Defendant 
GRANTED 3 weeks to file appropriate motions; Defend- 
ant REMANDED to the District of Columbia Jail; Attorney 
Louis Horowitz present. MATTHEWS, J. (Reporter- 
Romig) Cert. filed. 


TRIAL BEGUN; Defendant REMANDED to the District of 
Columbia Jail; Case is RESPITED until tomorrow; 
No. 1: Attorney Louis Horowitz present. | 
No. 2: Attorney Samuel G. Foshee present. 
JACKSON, J. (Reporter-Williamson and Walker) 
Cert. filed. 


TRIAL RESUMED; same jury: Jury retires to deliberate; 
VERDICT: GUILTY as Charged; Case is REFERRED to 
the Probation Officer of the Court; Defendant REMANDED 
to the District of Columbia Jail. No. 1: Attorney Louis 
Horowitz present. No. 2: Attorney Samuel G. Foshee 
present. JACKSON, J. (Reporter-Walker) Cert. filed. 
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Date Proceedings 
1958 


Nov. 21. No. 1 - SYLVESTER HOWARD: SENTENCED to imprisonment 
for a period of EIGHT (8) YEARS on Counts 1, 3, 4 and 6; 
TWO (2) YEARS to EIGHT (8) YEARS on Counts 2 and 5; 
said sentence by the counts to run CONCURRENTLY. 
Defendant REMANDED to the District of Columbia. Jail; 
Attorney Louis Horowitz present. JACKSON, J. 
(Reporter-Walker) 


Nov. 24 No.1: Judgment & Commitment of 11-21-58, filed. 
JACKSON, J. 


[ Filed in open Court, August 4, 1958] 
[INDICTMENT] 
Grand Jury Impanelled on June 26, 1958, Sworn in on July 1, 1958. 
* * * * * 

The Grand Jury charges: 

On or about March 13, 1958, within the District of Columbia, 
Sylvester Howard did sell, barter, exchange and give away to James 
E. Troublefield a narcotic drug, that is, two capsules containing a mix- 
ture totaling about 2.5 grains of heroin hydrochloride, quinine hydro- 


chloride, milk sugar and mannitol, not in pursuance of a written order, 


written for that purpose, from the said James E. Troublefield, as 


provided by law. 
SECOND COUNT: 

On or about March 13, 1958, within the District of Columbia, 
Sylvester Howard purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, two capsules containing a mixture totaling about 
2.5 grains of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol. This is the same heroin hydrochloride which is mentioned 


in the first count of this indictment. 


THIRD COUNT: 

On or about March 13, 1958, within the District of Columbia, 
Sylvester Howard facilitated the concealment and sale of a narcotic 
drug, that is, two capsules containing a mixture totaling about 2.5 
grains of heroin hydrochloride, quinine hydrochloride, milk sugar 
and mannitol, after said heroin hydrochloride had been imported, with 
the knowledge of Sylvester Howard, into the United States contrary to 
law. This is the same heroin hydrochloride which is mentioned in the 
first and second counts of this indictment. 
FOURTH COUNT: 

On or about May 28, 1958, within the District of Columbia, Sylvester 
Howard and William Roscoe McAbee did sell, barter, exchange and give 
away to James E. Troublefield a narcotic drug, that is, two capsules 
containing a mixture totaling about 3.0 grains of heroin hydrochloride, 
quinine hydrochloride and milk sugar, not in pursuance of a written order, 


written for that purpose, from the said James E. Troublefield, as provided 

by law. 

FIFTH COUNT: 
On or about May 28, 1958, within the District of Columbia, Sylvester 

Howard and William Roscoe McAbee sold, dispensed and distributed, not 

in the original stamped package and not from the original stamped 


package, a narcotic drug, that is, two capsules containing a mixture 
totaling about 3.0 grains of heroin hydrochloride, quinine hydrochloride 
and milk sugar. This is the same heroin hydrochloride which is men- 
tioned in the fourth count of this indictment. 
SIXTH COUNT: 

On or about May 28, 1958, within the District of Columbia, Sylvester 
Howard and William Roscoe McAbee facilitated the concealment and sale 
of a narcotic drug, that is, two capsules containing a mixture totaling 
about 3.0 grains of heroin hydrochloride, quinine hydrochloride and milk 
sugar, after said heroin hydrochloride had been imported, with the 
knowledge of Sylvester Howard and William Roscoe McAbee, jinto the 
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United States contrary to law. This is the same heroin hydrochloride 
which is mentioned in the fourth and fifth counts of this indictment. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


UNITED STATES COMMISSIONER 
[ Filed June 30, 1958] District of Columbia 


RECORD OF PROCEEDINGS IN CRIMINAL CASES 

BEFORE: James F. Splain, U.S. Court House, Washington 1, D.C. 

Commissioner's Docket No. 6, Case No. 2981, The United States vs. 
Sylvester Howard alias Popsicle. 

Complaint filed on June 16, 1958 by James E. Troublefield; Official 
Title: Pvt., Narc. Sad, MPDC, charging violation of United 
States Code, Title 26, Section 4704a,4705a, on May 28, 1958, at 
Washington .in the division of the District of Columbia as 
follows: unlawfully possess and sell heroin. 

WARRANTS ISSUED: 

Date: June 16, 1958, Warrant for Sylvester Howard alias Popsicle 
to Chief of Police or any person authorized to serve same. 
Substance of return: Arrest of Sylvester Howard on June 19, 1958 
by MPDC. 

* * * * *~ 

Proceedings on First Presentation of Accused to Commissioner: 

Date: June 20, 1958; Arrested by MPDC on warrant of Comm. 

Splain 

* * * * * 

Proceedings taken: Complaint prepared, Defendant was informed 
of the complaint and of his right to have a preliminary hearing and to 
retain counsel. Defendant was not required to make a statement and 
was advised that any statement made by him may be used against him. 

Defendant was advised of his right to cross-examine witnesses against 

him and to introduce evidence in his own behalf. 
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* * * RECOMMEND MEDICAL ATTENTION * * * 

Outcome: Case ctd to June 26 1958 req of the Govt to bring in 
Witnesses. 

Bail fixed June 20, 1958; Amount, $3500. 

* * * * 
Committed to Wash. Asylum and Jail on June 20, 1958 
[ REVERSE] 
* * * 
Preliminary Examination: 

Date: June 26, 1958; Appearances for United States: W4lliam A. 
Dougherty. 
Witnesses for United States: James E. Troublefield Pvt. Narc. Sqd. 
MPDC; Felix B. Aiken, Pvt. Narc. Sqd., MPDC. 

* * * * * 
Proceedings taken: Witness Troublefield testified that on May 28, 1958 
about 1:45 pm at 629 Q St., N.W. he handed $3.00 to the Def. known to 


him as Popsicle; that he saw the def. hand this money to another man 


and he saw the other man hand some capsules over to the Def.; that 
the Def. in turn gave him two capsules; that he turned the capsules over 
to Pvt. Aiken. 
Witness Aiken testified that he received two capsules from Pvt. 
Troublefield; that he conducted a preliminary field test on one of cap- 
sules; that the test was positive by color reaction for the presence of 
a narcotic alkaloid of the opiate group. 
Probable Cause Shown. 
Outcome: Def. Held to answer in the U.S. District Court. 
Bail fixed June 26, 1958; Amount, $3,500. 
* * * * * 
Committed to Wash. Asylum and Jail on June 26, 1958. | 
Certified to be a correct transcript. Made this 26 day of June, 1958. 
Transmitted to Clerk of United States District Court for the District 


of Columbia, June 27, 1958 
/s/ James F. Splain 
United States Commissioner 


[ Filed August 8, 1958] 
PLEA OF DEFENDANT 

On this 8th day of August, 1958, the defendant Sylvester Howard, 
appearing in proper person and by his attorney Louis Horowitz, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 

The deft. is granted 3 weeks to file appropriate motions. 

The deft. is remanded to the District Jail. 

By direction of 


BURNITA SHELTON MATTHEWS 
Presiding Judge 

Present: Criminal Court #1 

United States Attorney 


By: Harold Titus 
Assistant United States Attorney 


* * 


[ Filed December 29, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
October 28, 1958 


The above-entitled cause came on for trial before the HONORABLE 
JOSEPH R. JACKSON, a U.S. District Judge, and jury, at 10:00 a.m. 
* * ak * * 
JAMES EDWARD TROUBLEFIELD 
was called to the stand as a witness by counsel for the Government and 
having been duly sworn was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FLANNERY: 

Q. Officer Troublefield, please keep your voice up real loud so I 
can hear you way back here. What is your full name? A. James 
Edward Troublefield. 

Q. You are a member of the Metropolitan Police Force, are you 


not? A. Yes, sir. 
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Q. Keep your voice up, now. How long have you been a member 
of the Metropolitan Police Force? A. Approximately nine months. 

Q. Very well. Now, calling your attention to March 12, 1958, you 
were a member of the Metropolitan Police Force on that date, were you 
not? <A. Yes, sir. 

Q. And on that day, March 12, 1958, were you assigned to any 

particular squad of the Metropolitan Police Force? A} Narcotics 
Squad. 

Q. Narcotics Squad. And were you working in an undercover 


capacity? <A. Right, sir. 
Q. Working under the direction of more experienced officers? 
A. Officer Aiken and Officer Summerfield. 
Q. Now then, calling your attention again to March 12, 1958, did you 


do any work in connection with this case? A. Yes. 
Q. Now, on March 12, 1958 did you go somewhere in connection 
with this case? 
MR. HORROWITZ: Your Honor, I don't want to be facetious, or 
object at this time, but I recall distinctly that Mr. Flannery, in his . 
opening statement to the jury, referred to the date of October 13 -- 
excuse me -- March 13 of this year, and he did not inform the jury 
what he intended to prove by any prior date at all, and now he is trying 
to adduce from this witness problems prior to March 13 which he did 
not inform the jury that he intended to introduce or to prove by state- 
ments or by witnesses. 
THE COURT: Is this an objection? 
MR. HORROWITZ: Yes, Your Honor. 
THE COURT: Overruled. Proceed. 
BY MR. FLANNERY: | 
Q. On March 12, did you go somewhere? A. I went to the 
premises of 629 Q Street, Northwest, which was the residence of 
Sylvester Howard. 
Q. What time did you gothere? A. It was approximately seven 
o'clock. | 
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Q. Was that in the evening? A. In the evening. 
Q. Very well. Now, 629 Q Street, Northwest is in the District 
of Columbia, is it not? A. Yes, sir; it is. 


Q. Very well. Now, when you arrived at 629 Q Street around 


seven in the evening, who did you see? A. Well, I saw Sylvester 


Howard of the same address. 

Q. All right. 'Now, do you see the person, Sylvester Howard, 
whom you saw on that day, in the courtroom today? A. Ido. 

Q. Will you point him out, please? So there won't be any con- 
fusion here, will you please step down from where you are seated, walk 
over to wherever that person is, and point to him? 

(The witness stepped down and pointed to the defendant, 
Sylvester Howard, and then resumed the stand.) 
THE COURT: The record may show the witness has identified 
the defendant Howard as being in the courtroom. 
BY MR. FLANNERY: 

Q. Now, when you saw the defendant in this case, Sylvester 
Howard, what, if anything, occurred between you and him? A. Well, 
I asked Sylvester if he knew where I could get some stuff, which was 
narcotics. 

Q. "Stuff" is the slang word for narcotics? A. Slang word for 
narcotics. And he told me that his man, the person he was to make 
contact with, didn't! come around until about seven -- between seven 
and eight. And I waited until about eight o'clock and no one came, so 
he told me that if I'would leave him the money and come back the fol- 
lowing evening, he would have the stuff -- narcotics -- for me. 

Q. So what did youdo? A. Sol left with him five dollars of 
Metropolitan Police funds -- for three capsules -- and the following 
evening -- 

Q. You said'three capsules? A. For three capsules. 

Q. At that time did you give Sylvester Howard a written order 
form for the purchase of narcotic drugs? A. No, sir. 
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Q. Well, did anything else happen at that time, or did you leave? 
A. I left after I give him five dollars. 

Q. Now then, did there come a time later on after having given the 

five dollars to Sylvester Howard for the purchase of narcotics, 
that you have testified, when you again saw Sylvester Howard? 
A. March 13th. 

Q. The next day? A. About 7:30 p.m. the following evening. 

Q. All right. About 7:30? A. Yes. 

Q. And where did you see him? A. 629 Q Street. 

Q. Inthe District of Columbia? A. Yes. 

Q. Now, when you saw Sylvester Howard the next day, what, if 
anything, occurred between you and him? A. When I got to the same 
address he told me that he had two capsules for me, but he -- I had to 
use one of the capsules. And he took me into an adjoining room where 
he reached into a top drawer of a chest of drawers and handed me a 
piece of wax paper that had two capsules in it. 

Q. At that time did you give him a written order form for the 
purchase of narcotic drugs? A. No. 

Q. What did you do after Sylvester Howard handed you two 
capsules? A. I put the two capsules in my back pocket and I returned 

to my place of residence and put them in a brown cream-colored 
envelope and marked the same and put them ina safe place. 

Q. You marked the same, you say? A. Marked it for identifica- 
tion. 

Q. Then did there come a time when you did anything with the 
capsules which you had put in this small envelope? A. I put|them into 
a safe place until March 14 when I turned them over to my immediate 
supervisor. 

Q. Who was that? A. Officer Aiken and Officer Summerfield. 

Q. Now, at the time you received the two capsules from the 


defendant, Sylvester Howard, as you have related, were there any tax 


stamps on the capsules? A. No. 
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Q. Did you see Sylvester Howard take the capsules from a tax 
stamped package? A. No. 
THE DEPUTY CLERK: Government Exhibit Number 1 for 


identification. 
(Government Exhibit Number 1 was 
marked for identification.) 


THE DEPUTY CLERK: Government Exhibit Number 1-A for 


identification. 


(Government Exhibit Number 1-A 
was marked for identification.) 


MR. FLANNERY: Would counsel like to look at them? 

MR. HORROWITZ: How many capsules? I'm referring to the 
March date. How many capsules are in there? 

MR. FLANNERY: Two. 

MR. HORROWITZ: Two capsules? Did you say two capsules? 

MR. FLANNERY: That's right. 

MR. HORROWITZ: I understood from this witness, Your Honor, 
that he used one capsule on March 13. 

BY MR. HORROWIT2Z? 

Q. Is that right, sir? A. Sylvester Howard said he used one. 

Q. He had used one and he gave you one capsule, didn't he? 
A. Two. | 

MR. FLANNERY: Might I suggest counsel's opportunity for cross- 
examination will come later. 

THE COURT: Your cross-examination will come later, of course. 

BY MR. FLANNERY: 
. @Q. Mr. Witness, I wish to show you at this time a small brown 

envelope, for the record is known as Government Exhibit Number J for 

identification. Can you identify that? A. Yes, Ican. 

Q. How do you identify it? A. By my initials. 

Q. And is that the small brown envelope to which you had just 
referred and into which you placed the two capsules? A. It is. 

Q. And you identify it by your initials. Is the date on there? 
A. That is correct. 
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Q. Now, at this time I will show you, known for the record as 
Government Exhibit 1-A for identification, the wax paper containing 
two capsules. I ask you to look at the piece of wax paper there. Can 
you identify that? A. Ican. 
Q. And what is that? A. Two capsules. 
Q. The piece of wax paper, sir? A. The piece of wax paper; 


the same as I received the two capsules in. 
Q. And the two capsules there, do they resemble the two capsules 
that you received from Sylvester Howard on March 13, 1958? | A. Yes. 
THE COURT: You might take your seat, Mr. Horrowitz, while 
counsel is examining. 
BY MR, FLANNERY: 
Q. With reference to the piece of wax paper, do your initials and 


date appear on that too? A. Yes. 
Q. All right. Now, Officer Troublefield, I call your attention to 
May 28, 1958: On that date did you go to 629 Q Street, Northwest, in 
the District of Columbia? A. Yes. 
Q. What time did you go there? A. It was approximately 10:25 p.m. 
Q. Very well. And when you arrived at that address did you see 
anyone? A. I saw Sylvester Howard. 
Q. Sylvester Howard, the defendant seated at counsel table. All 
right. What, if anything, occurred between you and Sylvester Howard on 
May 28, 1950? A. Well, lasked Sylvester Howard about narcotic pur- 
chases and he told me that he was waiting for his man to come around, 
which usually come around between the hours of 2:30 p.m. and eleven 
o'clock. 
Q. What does "his man" mean in the slang of that type of -- 
A. ILassume he meant the man he got narcotics from that came 
around. 
Q. Now, after he told you his man was coming around later on, 
what, if anything, happened? A. After we waited for a short while he 
asked me the amount of capsules I wanted and I told him two, | So he 
asked me to watch the house while he walked around to Sixth Street, and 
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18 


12 
if anybody came before he got back -- came back, rather, for me to tell 
him that he was coming straight back and at that time he asked me for 
three dollars for the capsules, and he asked to borrow a dollar from me 
until the following weekend. 

Q. All right. So did you give him the money? A. I gave him 
the four dollars. Three dollars for capsules and one for himself. 

Q. Then what did he do? A. Well, he left the premises 629 Q 
Street and he was gone for approximately ten minutes, and when he 
returned he said that he was unable to contact his man and we waited 
then until someone did come around. 

Q. How long did you wait? A. It was approximately 11:40 p.m. 

Q. Very well. Now, at the time you gave Sylvester Howard the 
three dollars for the purchase of capsules containing narcotics, aS you 
have testified, did you give him a written order form for the purchase 

of narcotics? A. No. 

Q. Then what happened? You say someone did come to that 
place? A. About 11:40 p.m. someone came upstairs where we were 
waiting, and so, I believe, the defendant called him by the name of 
Roscoe, and he asked him if the door was closed to this particular 
premises and he said -- 

Q. Who asked who that? A. Sylvester Howard asked this man, 
and so he said the door was closed, so Sylvester Howard got up and 
approached the man, and at that time he reached into his pocket and 
pulled out some bills. 

Q. Who did? A. Sylvester Howard. 

Q. All right. And-- A. And gave them to the other man. 

Q. By bills, what do you mean? A. Money. 

Q. Money. All right. And what did Sylvester Howard do with 


the money? A. He gave the money to this man. 


Q. Would you let me interrupt you at this time? Do you see the 
other man known at' that time to you by the name of Roscoe in court 
today? <A. Ido. 
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Q. Step down from where you are seated and point to him |for the 


record. Walk over to where he is. 
(Witness thereupon pointed to the defendant William Roscoe 
McAbee.) 
BY MR. FLANNERY: 

Q. All right. Resume the stand. 

THE COURT: The record may show the defendant McAbe 
been properly identified by the witness. 

MR. FLANNERY: Thank you, Your Honor 

BY MR. FLANNERY: 

Q. What, if anything, happened after Sylvester Howard, the 
defendant, gave the defendant McAbee some money? A. After| Sylvester 
Howard gave him the money he immediately left the premises and he left 
from upstairs and returned about five minutes later. 

Q. McAbee left and returned five minutes later. All right. Now, 
when McAbee returned five minutes later, what, if anything, happened? 

A. Well, McAbee handed Sylvester Howard a brown envelope ahd Sylvester 
Howard walked over to me. 

Q. Walked directly over to you? A. Over to me, and gave me 
two capsules out of the brown envelope. | 

Q. Was it the same brown envelope McAbee had given to him? 
A. Yes. 

Q. Two capsules. A. Two capsules. 

Q. Then what did you do at that time? A. Well, I returned to my 
place of residence and put them in a brown cream colored envelope and 
marked same and put them in a safe place and turned them later over to 
my supervisor, which was Officer Aiken and Officer Summerville. 

Q. When did you turn the capsules over to Officers Aiken and 
Summerville? A. June 2, 1958. 

Q. And you kept the capsules in your possession until that time? 
A. Ina safe place. 

Q. All right. Now, at the time the -- after McAbee came back 
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and handed the envelope to Howard, did you see any tax stamps on that 
package? A. No. 

Q. And at the time Howard gave you the two capsules from the 
envelope which he had gotten from McAbee, did you give him a written 
order form for the purchase of narcotics? A. No. 

Q. Did you give a written order form to McAbee for the purchase 
of narcotics? A. No. 

THE DEPUTY CLERK: Government Exhibit Number 2 for 
identification. Government Exhibit Number 2-A for identification. 


(Government Exhibits 2 and 2-A 
were marked for identification.) 
BY MR. FLANNERY: 


Q. Mr. Witness, I show you what is now known as Government 
Exhibit 2 for identification, that small brown envelope which contains 
two capsules. I direct your attention to the envelope. Can you identify 
it? <A. Ican. 

Q. How can you identify it? A. From my initials and writing. 

Q. Does the date appear on the envelope? <A. Yes. 

Q. Is that the same envelope about which you have just testified 
and into which you placed the two capsules that you have testified to on 
May 28? A. Yes. 

Q. Now, looking at the contents of this envelope, two capsules -- 

A. Containing a white powder. 

Q. -- do these capsules resemble the capsules you received on 
May 28, as you have testified? A. Yes. 

Q. And did I understand your testimony that you turned this 


envelope and its contents -- A. Two capsules containing a white powder 
over to Officer Aiken and Summerville. ; 
Q. -- On June 2, 1958? Is that right? A. Yes. 
MR. FLANNERY: Your witness. 


* * * 
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Thereupon 
JAMES EDWARD TROUBLEFIELD 
was called to the stand as a witness by counsel for the Government, and 
having been duly sworn was examined and testified as follows:| 
CROSS-EXAMINATION 
BY MR. HOROWITZ: 
Q. Officer Troublefield, I understood you to say that you had been 
on the police force about nine months? A. Approximately nine months. 
Q. When did you join the force? A. March 13. 
Q. Ibeg your pardon? A. January 13. 
Q. January 16? A. January 13. 
Q. January 13 of this year? A. '58. 
Q. You have been on the force since January 13 of this year? 
A. Correct. 
Q. What were you doing prior to that time, officer? 
MR. FLANNERY: Your Honor, I submit that is immaterial. 
THE COURT: Sustained. 
BY MR. HOROWITZ? 
Q. Now, as an officer of the Metropolitan Police Department you 
have the right to make arrests; is that right, sir? A. That's right. 
Q. If a person commits an offense in your presence, you have 
the right to make an arrest; is that right, sir? If Ido something that 
is wrong according to law, you have the right to arrest me; is that right? 
MR. FLANNERY: Your Honor, may I object. The officer should 
not be required to answer a question of law. 
MR. HOROWITZ: I am asking if -- 
THE COURT: I will sustain the objection. He knows what his 
duties are. He knows what he can do, but he is not a lawyer. 
MR. HOROWITZ: Very well. 
BY MR. HOROWITZ: 
Q. Now, how did you come to meet Sylvester Howard, and under 
what circumstances? A. Through a fellow known as Chocco, 
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. Who is Chocco? A. I only know him as Chocco. 
. How did you come to meet Chocco? A. Through my super- 


. Through your supervisor? A. Yes. 
. When did you meet Chocco? A. It was sometime in January. 
. Before you got on the police force, or afterwards? A. After. 


Q. After you got on the police force. And, what was the occasion 
to meet Chocco? Why did you have to meet Chocco? A. Well, I don't 
know, sir. 

Q. Why did your superior officer introduce you to Chocco? 


A. He was to work with me. 

Q. He was to work with you; is that right, sir? A. Along with 
me. 

Q. And what kind of work was he supposed to do with you, sir? 
A. He was supposed to take me around to make connections. 

Q. Take you around to make connections. And, is Chocco white 
or colored, sir? <A. Colored. 

Q. He is colored, sir. And, is Chocco on the police force? 

A. He isn't. 

Q. Do you know whether the police department paid him for his 
services? A. I don't know, sir. 

Q. All right. How often did you go with Chocco, and where, if you 
did go with Chocco? " 

MR. FLANNERY: I shall object to that. That covers a lot of 
ground. 

THE COURT: I know it does. He told you he met Chocco. He 
told you Chocco was going to work with him, and Chocco was working 
with him to bring around so he would meet people. It is obvious why. 

BY MR. HOROWITZ: 

Q. And Chocco introduced you to Sylvester Howard? A. Yes. 

Q. How many times did you talk to Sylvester Howard? A. Several 
occasions. 
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Q. Several occasions. Now, when you say "several occasions," 
how many occasions does that mean? Two, or -- A. Ihave no idea, 
but it was several times. 

Q. You met Sylvester Howard -- you are sure you met him at 
least one time, didn't you? A. That's correct. 

Q. You met him at least two times? A. That's correct. More. 

Q. How many times did you see Sylvester Howard before this 
occasion on March 13 arose? A. A few times. I don't know the number. 

Q. Now, officer, you're not that senile. Iam asking -- 

THE COURT: Don't argue with the witness. Ask him questions. 

BY MR. HOROWITZ: 

Q. Answer the question, sir. 

MR. FLANNERY: Your Honor, the witness has already answered 
that question. 

THE COURT: Of course he has. 

BY MR. HOROWITZ: 

Q. Now, would you say you met him at least six times?| A. I 
couldn't tell you. | 

Q. And do you know where Sylvester Howard lived? <A, Well, I 
knew after Chocco took me around. 

Q. And where does Sylvester Howard live? A. 629 Q Street, 
Northwest. 

Q. Do you know where he works? A. No. 


Q. And the first time any question of narcotics arose was when 


you went to see Sylvester Howard at his home on March 12; is that right, 
sir? A. Would you repeat the question. 

Q. The first time that you discussed narcotics, or the purchase of 
narcotics, with Sylvester Howard was at his home on March 12; is that 
right, sir? A. It's not the first time we mentioned narcotics, together. 

Q. Well, how did you come to go on this particular day for the 
purpose of purchasing narcotics? Was there any special reason for it? 
A. Iwent to his place of residence and I asked him if I could, and he 
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said I could. 

Q. On March 12. A. On March 12. 

@. Is that right, sir? A. That's correct. 

Q. Now, you are familiar with the purchase of narcotics, aren't 
you? The price that is usually set for the purchase of narcotics; is 
that right, sir? A. Yes. 

Q. What is the price of narcotics of the type you have indicated 
there? A. $1.50 a cap. 

Q. $1.50 per capsule; is that right, sir? A. That's correct. 

Q. On March 12 you went into this house for the purpose of pur- 
chasing a narcotic from Sylvester Howard, which I understood you to 
say was about seven o'clock in the evening; is that right, sir? <A. Yes. 

Q. All right. And you gave him $5.00? A. That's correct. 

Q. Well, for the purchase of how many narcotics -- how many 
capsules? A. Three. 

Q. Three capsules? Did he give you change? A. We didn't 
have change. 

Q. You gave him $5.00. A. Five dollar dill. 

Q. And he produced three capsules? A. He produced two. 

Q. And what happened to the other capsule? A. I don't know. 
He told me that he had to use one in order to purchase the other two for 
me. 

Q. Well, two capsules would be three dollars, wouldn't it? 

A. That's correct. 

Q. Is that right? <A. Correct. 

Q. Did you ask him for change? A. Well, he did promise to 
make up for it that weekend. 

Q. Did you use any narcotics at that time? A. No. 

Q. Are you a user of narcotics, sir? A. No. 


Q. You have never used narcotics in your life, sir; is that right, 
sir? A. Not that I know of. 


Q. By the way, officer, the money that you gave Mr. Howard -- 
was it marked? A. It wasn’t marked. 
Q. It was not marked? A. It was not marked. 


Q. Isn't it the usual policy, officer, when you are endeavoring to 


make an arrest, to mark money? 
MR. FLANNERY: I object to that question. 
THE COURT: Sustained. 
BY MR. HOROWITZ: 
Q. That money was not marked. 
MR. FLANNERY: I object again, Your Honor. 
THE COURT: Sustained. 
BY MR. HOROWITZ: 
Q. Now, when you went in, the only person in that house was you 
and Sylvester Howard; is that right, sir? A. Kids. 
Q. What? A. Kids. 
Q. And kids. And .obody else? A. No one else. 
Q. And when you came out of that house with the two capsules on 
March 13, the money that you gave him was not marked, and the only 
identification is your statement that on the following day you turned this 
over to Officer Aiken, I believe; is that right, sir? A. That's correct. 
Q. Now, officer, you had the authority to make an arrest at that 
time, didn't you? A. I-- 
Q. Now -- 
THE COURT: Just one minute, now, he's answering. 
THE WITNESS: According to instructions. 
BY MR. HOROWITZ: 
Q. No. I didn't ask you that. 
MR, FLANNERY: Your Honor, I would say -- 
THE COURT: He answered the question. He was under instruc- 


BY MR. HOROWITZ: 
Q. Under instructions to do what. A. Not to. 
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Q. Not to. So you did not arrest Sylvester Howard at that time. 
A. That's correct. 

Q. Is that right, sir? A. That's correct. 

Q. Now, officer, let's refer to the date of May 28, which you were 
talking about. I understood you to say that about 10:25 p.m. you saw 
Sylvester Howard and that you came to the same house, and you told him 
you wanted two capsules, and that you gave him three dollars, and that 
he said he didn't have the capsules, he had to go out, and that for you to 
stay in the house and watch until he came back; is that right, sir? That's 
correct. 

Q. Is that your testimony? A. Yes. 

Q. All right. And, then you said you waited until 11:40 p.m. and, 
apparently, at that time somebody else came to the house; is that right, 
sir? A. After Sylvester returned. 

Q. Ibeg your pardon? A. After Sylvester returned. 

Q. Yes. I am talking about after Sylvester returned. And, after 
11:40, somebody else came into that house, and about five minutes later 


Sylvester Howard, that man, (indicating Defendant Howard) gave you two 


capsules, for which you had given him three dollars, and you left; is that 
right, sir? A. I left immediately after. 

Q. You left; is that right, sir? A. Yes. 

Q. Now, that'money was not marked, was it, officer? A. Not to 
my knowing. 

Q. Did your superiors tell you to mark the money? A. They only 
gave me the money. 

Q. Do you know whether that money was marked? A. Idon't 
know, sir. 

Q. And you walked out of that place; is that right, sir? A. Yes, 
sir. 

Q. Now, that is your testimony with respect to the incident on 
May 28th; is that right, sir? A. That is correct. 

Q. All right! You had authority to make an arrest at that time, 
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didn't you; and you had the right to arrest two men, didn't you? 


(No answer.) 
Q. Did you arrest two men at that time? On May 28? | A. No, sir. 
Q. Why not? A. I was under instructions not to, sir. | 
Q. All right, sir. Now, there came a time when you went before 
the United States Commissioner for the purpose of securing an indict- 
ment against this man, didn't you? A. That's correct. 
Q. That's on June 16 of this year; is that right? A. That's 
correct. 
Q. The first sale was on March 13, the second sale was May 28, 
the third time you went to the United States Commissioner was on June 
16. From March to June was a period of three or four mon ths. Why 
did you have to wait so long to go before the United States Commissioner 
for the purpose of securing an indictment against this man to/be held for 
the action of the Grand Jury? A. Because of circumstances, I was 
working on other cases, and I was under instructions to wait until that 
time. 
Q. You were not concerned whether this man would leave the 
jurisdiction of the District of Columbia in the meantime, were you, and 
you told me you didn't even know where this man worked; isn't that right, 
sir? <A. That's correct. | 
Q. And notwithstanding that delay in time you waited until June 16 
before you went before the United States Commissioner) to prepare 
an indictment against that man; is that right, sir? A. That's correct. 
MR. HOROWITZ: Your Honor, may I see the file, please, that you 
have before you? 
BY MR. HOROWITZ: 
Q. You went before the Commissioner on June 16, didn't you, sir? 
A. That's correct. 
Q. All right. This man made two sales to you; is that right, sir? 
A. That's correct. 
Q. How many sales did you iudicate to the U.uied states Commis- 
sioner, for the purpose of securing an indictment against this! Man? 
A. Three. 
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Q. Three. Isn't it a fact, officer, that before the United States 
Commissioner you only certified to one case which was on May 28, and 
when you went to the Grand Jury you certified two cases, which was 
March 13 and May 28; isn't that a fact, sir? 

MR. FLANNERY: Your Honor, I wish to interpose an objection 
at this time, so the jury won't be misled. 

BY MR. HOROWITZ: 

Q. Did yo 

THE COURT: One minute. Let the man make his objection. 

MR. FLANNERY: The purpose of the Commissioner on the pre- 
liminary hearing is merely that probable cause will be proven for the 
purpose of holding a subject for the action of the Grand Jury. The 
Government,-as a matter of policy, never reveals its entire case before 
the United States Commissioner, and the mere fact that only one trans- 
action might have been brought to the Commissioner's attention on June 
16 doesn't mean there were not more cases. 

THE COURT: I will sustain your objection. 

BY MR. HOROWITZ: 

Q. In other words, the charge on March 13 could have been 
presented, but you didn’t; is that right, sir? A. Yes. 

Q. You did present the May 28th case. A. That's correct. 

Q. Officer Troublefield, Iam reading from the record of pro- 
ceedings in Criminal Cases, United States Commissioner for the Dist- 
rict of Columbia, covering Case 748-58 -- that is, Criminal Case No. 
748-58 -- in which you appeared before him for the purpose of present- 

ing the charge against Sylvester Howard. Sylvester Howard -- 
that man. (Indicating.) I am going to read to you the statement that you 
made to the United States Commissioner, and on that statement, based 
on that statement, the matter was presented to the Grand Jury. 

MR. FLANNERY: Your Honor, I object. 

THE COURT: I take it the Commissioner acts ina kind of a 


capacity as the examining magistrate to see whether or not there is 
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probable cause to hold a man for the Grand Jury. That is what was cone 
in this case. I will sustain your objection. If you want to impeach the 
testimony of the man, ask him if he made certain answers to certain 
questions. 

MR. HOROWITZ: Yes, sir. It is primarily for the purpose of 
impeachment. 
THE COURT: I know what you are trying to do. 
MR. HOROWITZ: Yes, Your Honor. 
THE COURT: Do it in the right way. 
BY MR. HOROWITZ: 
Q. This is the statement made: "Witness Troublefield testified.” 
And, before I say that, Your Honor, -- Officer Troublefield, I want to 
recall the statement that you had made with respect to May 28 at about 
10:25 p.m. -- 
THE COURT: One minute. What date are you talking about? 
MR. HOROWITZ: May 28, Your Honor. 
THE COURT: All right. You are not talking about the) date that 
was mentioned prior to that -- 
MR. HOROWITZ: No -- May 28th. 
BY MR. HOROWITZ: 
Q. You stated on May 28th about 10:25 was the first time -- 
10:25 p.m. was the first time you went into that house for the purpose 
of purchasing something, and this is the statement that you made before 


the United States Commissioner. I want you to tell me whether it is 


true or false. 

THE COURT: Let him see the document. 

BY MR. HOROWITZ: 

Q. Read that, sir -- this portion, right there, in the United States 
Commissioner's Report. 

THE COURT: Is the witness reading testimony he gave before the 
Commissioner, or is he reading something the Commissioner wrote? 
Are they questions and answers? 


24 

MR. FLANNERY: No, Your Honor, I think it is merely a synopsis. 

THE COURT: That is what I thought it was. 

MR. FLANNERY: May I look at it just a moment? 

THE WITNESS: I think something is wrong. 

MR. HOROWITZ: Something is wrong? We will have to try to 

clarify it. 

MR. FLANNERY: Your Honor, I think the gratuitous statement by 
counsel in the presence of the jury is improper. 

THE COURT: ‘It is. The jury is admonished to pay no attention 
to it. 

MR. FLANNERY: Your Honor, I object to counsel pursuing this 
line of questioning on the grounds that part of this statement he refers 
to is merely something that has been typed up by a clerk. It is not 
testimony given by this officer. : 

THE COURT: 'I will sustain your objection. It isn't anything he 
said; you can't show that he said it. It is merely a synopsis written by 
a clerk for which this witness has no responsibility. 

MR. HOROWITZ: Your Honor, this is an official record. 

THE COURT: I know it is an official record. There are no ques- 
tions or answers in there concerning this witness -- that he gave. 

MR. HOROWITZ: Your Honor, this statement is based -- 

THE COURT: It is not a statement. 

MR. FLANNERY: Your Honor, may we approach the bench? 

THE COURT: Yes. 

(At the bench:) 

MR. FOSHEE: Your Honor, I am going to endeavor to impeach 

the credibility of this witness by further testimony. I didn't know what 
20 he had in mind. 

THE COURT: Did you have something in mind? 

MR. FLANNERY: Your Honor, may I suggest that while we are 
at the bench you show His Honor what you are referring to. It is obviously 
not admissible. 
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THE COURT: I think I know just exactly what it is from my own 
experience as District Attorney. 

MR. HOROWITZ: You see, I am trying to make a defense based 
on testimony -- 

THE COURT: That is not testimony. 

MR. HOROWITZ: On the official record. 

THE COURT: Your objection is sustained. 

(In open Court:) 

MR. HOROWITZ: At this time, Your Honor, it is my intention 
to impeach the credibility of this witness -- 

THE COURT: I wonder if that is a proper thing for you to say in 
front of the jury. Don't talk about trying to impeach anybody in front of 
the jury. If you have any such intention, approach the bench, The jury 


is to pay no attention to that remark concerning the impeaching of this 


witness. 
BY MR. HOROWITZ: 

Q. Officer, on June 16th you went before the United States Com- 
missioner, didn't you? A. That's correct. | 

Q. And you made certain statements for the purpose of securing 
an indictment against Sylvester Howard; is that right, sir? A. That's 
correct. 

Q. Tell us what those statements were that you gave to the 
United states Commissioner for the purpose of securing an indictment 
for presentment to the Grand Jury. A. I believe it was on the state- 
ment. 

Q. Ibeg your pardon? A. It was ina statement. 

Q. Ina statement? A. Written. 

Q. Written statement? Where is that written statement, sir? 

THE COURT: Have you got it? 

THE WITNESS: No, sir. 

THE COURT: Where is it? What did you do with it? | 

THE WITNESS: I believe my supervisor has the statement. 


BY MR. HOROWITZ: 

Q. Please get it. 

(The witness thereupon left the witness stand, went to the 
witness room, and returned to the witness stand, after which the trial 
continued as follows:) 

BY MR. HOROWITZ: 

Q. Now, officer, before you read that statement -- 

THE COURT: He is not going to read the statement unless you 
ask him to. It there are any preliminary questions, ask them. 

BY MR. HOROWITZ: 

Q. Go ahead.' You were telling that you went before the United 
States Commissioner, and what you said to the United States Commis- 
sioner is in that menor -- 

THE COURT: You gave a written statement to the > Commissioner; 
is that what you did, sir? 

THE WITNESS: That's correct. 

THE COURT: All right. 

BY MR. HOROWITZ: 

Q. Read that statement, sir. 

MR. FLANNERY: Your Honor, may I ask this witness something? 

BY MR. FLANNERY: 

Q. Is it a signed statement? Did you sign your name to it? 

THE WITNESS: It is not a signed statement. 

MR. FLANNERY: It is a police progress report in the case, is 
that it? 

THE WITNESS: That's correct. 

MR. FLANNERY: I object, Your Honor. 

THE COURT: I would like to see it. Did you dictate this ? 

THE WITNESS: No, sir. 

THE COURT: This is just an array of facts written by I don't 
know whom. It hasn't been dictated nor written by the witness, there- 
fore, I will sustain your objection. It is just a relation of events. 

Proceed. 
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MR. HOROWITZ: Yes, Your Honor. 
BY MR. HOROWITZ: 

Q. Now, June 26 is the date you appeared before the United States 
Commissioner. That isn't too far away. Now, tell us, in your own words, 
what you said on this witness stand that prompted the United States Com- 
missioner to prepare a charge against this man for action of the Grand 
Jury. 

THE COURT: Did you take the witness stand? Were you examined? 

THE WITNESS: June 26th? 

THE COURT: Yes, before the United States Commissioner. 

THE WITNESS: Yes, sir. 

THE COURT: Were you examined? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. HOROWITZ: 


Q. Now, you tell us what you said on that stand under oath. 
THE COURT: Of course you are always under oath when you are 


a witness. Go ahead. 
THE WITNESS: I stated the facts the same as I did totiay concern- 
ing the purchase of May 28, 1958. 
BY MR. HOROWITZ: 
Q. But you just recited based on Mr. Flannery's questions to you; 
is that right, sir? A. Concerning the purchase. | 
Q. Now, Iam going to read you a statement and I want you to tell 
me whether this is false. 
THE COURT: Who made the statement that you are about to read? 
MR. HOROWITZ: Statements contained in this report) signed by 
the United States Commissioner, do you understand? 
MR. FLANNERY: Your Honor, that is the same record. 
THE COURT: I know it is. It is the same thing, and please don't 
pursue it any further. I sustained the objection. It is utterly incompetent. 
MR. HOROWITZ: Your Honor, I don't want to argue with the Court -~- 
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THE COURT: You can't argue with the Court. It will not permit 

you to. 

MR. HOROWITZ: It is my duty, as Your Honor well knows -- 

THE COURT: I know exactly what your duty is. 

MR. HOROWITZ: -- and Iam trying to impeach the credibility 
of this witness based on statements, -- 

THE COURT: If you can do it, do it, but you will have to do it as 
a lawyer should. 

MR. HOROWITZ: Very well, Your Honor. 

THE COURT: And you are not doing it now. 

MR. HOROWITZ: Very well, Your Honor. 

BY MR. HOROWITZ: 

Q. Now, officer, isn't it a fact that on May 28 at about 1:45 p.m. 
at 629 Q Street, you gave to this man, according to your statement, 
three dollars? A. That is incorrect. 

Q. Just a moment, sir -- 

THE COURT: One minute. What did you say? 

THE WITNESS: 1:45 p.m. is incorrect. 

BY MR. HOROWITZ: 

Q. So the question of 1:45 p.m. on May 28 wherever it may appear 

with respect to whatever may have occurred before the United States 


Commissioner, is erroneous; is that right, sir? A. 1:45 p.m. is 


incorrect. 

THE COURT: Is what -- incorrect. It is not correct. 

MR. HOROWITZ: Not correct. 

BY MR. HOROWITZ: 

Q. Now, you had a statement there, didn't you officer? A. That 
is correct. 

Q. May I see it for a moment? 

THE COURT: |Is it your statement, or did somebody else write it? 

THE WITNESS: I believe there is a statement -- supposed to be. 
It is not present. 

THE COURT: It is not present. There is no statement in there 


by you, you say? 
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THE WITNESS: Not the one that I typed. 
BY MR. HOROWITZ: 
Q. Oh, officer, put that on the stand, sir -- that piece of paper. 
Whose paper is that? Is that yours? 
THE COURT: Where did you get it? 
THE WITNESS: From my supervisor. 
THE COURT: You got it from your supervisor when you went out 
there in the witness room, didn't you? 
THE WITNESS: That's correct, sir. 
BY MR. HOROWITZ: 
Q. Now, the papers in that folder, are they under your control? 
THE COURT: What folder? 
MR. HOROWITZ: I mean this folder. I take it the whole thing is 
a folder, Your Honor. 
THE COURT: Where did you get those? From your supervisor ? 
THE WITNESS: Yes, sir. 
THE COURT: Whose records are they? Yours or his 7 
THE WITNESS: They are for the files only, sir. 
THE COURT: Files only, of the police department. 
THE WITNESS: Police department. 
BY MR. HOROWITZ: 
Q. And when you make a charge against a person, you make out a 
statement, don't you, officer. A. That's correct. 
Q. Where is that statement? A. Well, the facts are here. 
Q. Are the facts in that statement the same facts that you told 
the United States Commissioner? A. They are the same as/I had typed. 
MR. HOROWITZ: Your Honor, I don't know the text and the con- 


tents. 


THE COURT: I don't know, either. Apparently he typed something 
himself that he gave to the Commissioner. Is that true, that lyou gave to 


the Commissioner? 
THE WITNESS: Yes, Your Honor. 
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THE COURT: And it is not in this file that you have there? 
THE WITNESS: No, Your Honor. 
BY MR. HOROWITZ: 
Q. And you don't know where that paper is? A. It was with the 
file here. 
Q. Do you keep a record for your own use of all written statements 
that you may make to your superior officers? A. That's correct. 
Q. Where is your personal file with respect to this particular 
case? Weren't you under subpoena by the United States -- 
THE COURT: Let him answer the question before you ask him 
another one, please. Where is it? Where is your personal file? 
THE WITNESS: In my home. 
BY MR. HOROWITZ: 
Q. Now, you were under subpoena to come here and testify in 
this case -- 
MR. FLANNERY: I object. I don't want the jury to be misled. 
Just because this witness is under subpoena, he was under no subpoena 
to bring with him his personal file. 
THE COURT: There was no subpoena duces tecum here. 
‘BY MR. HOROWITZ: 
Q. But you do have the statement and it is home; is that correct ? 
A. That is correct. 
Q. And that statement would be contrary to what I have just read 
to you with respect to time and date? A. Itis the same as it is here in 
this file. 


Q. Is it the same, sir? _ 

THE COURT: Is it correct, or not? 

THE WITNESS: It is correct, sir. 

THE COURT: Is it as you have testified to here? 
THE WITNESS: That is correct, Your Honor. 
THE COURT: All right. 

MR. HOROWITZ: May I see it? 
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MR. FLANNERY: He is not entitled to look at this police report, 
Your Honor. I object to it. He knows better. 

THE COURT: Sutained. 

It is necessary, gentlemen, for me to adjourn court now juntil two 
o'clock this afternoon. Prior to adjourning, I wish to admonish the jury 
that you should not talk about this case among yourselves or with any- 
body else, nor make up your minds concerning it until it has been finally 
submitted to you. Should anyone attempt to speak to you concerning this 
matter, this case that is here now, you will immediately report it to the 


Court. Pay no attention to any newspaper items that may reach 
| 


your attention. 
This admonition will follow all through this trial until you reach 
your jury room. 
MR. HOROWITZ: Your Honor, I don't know whether J am in line 
or not. This officer states he has a personal file. 
THE COURT: We are going to adjourn. If you have anything to 
say concerning this file, do it when we come back at two o'clock, and 
be sure not to approach anything in the presence of the jury that should 
not be done. 
(Thereupon, the above trial was adjourned at 11:30 a.m. until 
2:00 p.m.) 
* * * 


Washington, D. C. 
October 28, 1958 


* * * * 
AFTERNOON SESSION 2:00 P.M. 
THE COURT: You may continue with your cross-examination, Mr. 
Horowitz. 
MR. HOROWITZ: Thank you, Your Honor. 
Thereupon, 
JAMES E. TROUBLEFIELD, 
the witness who was on the stand prior to the luncheon recess, resumed 
the stand, and, having been previously sworn, was examined and testified 


as follows: 
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CROSS-EXAMINATION (Continued) 
BY MR. HOROWITZ: 
Q. Officer, just a few more questions and I will be finished. 

Officer Troublefield, when you appeared before the United States Com- 
missioner for the purpose of securing an Indictment against these two 
men, referring to the May 28 charge, you are the only one that appeared 
before the United States Commissioner. Is that true? A. That particular 
day. 

'  Q. Yes, sir. And based on the statements you made to the United 


States Commissioner these men were held for the action of the Grand 


Jury. Is that right, sir? A. That's correct. 

Q. Now, Officer, since the recess -- that's been a little over two, 

two and a half hours -- is your memory now a little bit refreshed 
concerning dates and the statements that you have made in the witness 
stand under oath? A. (Pause.) 

THE COURT: Do you understand the question? 

THE WITNESS: Iam afraid not. 

MR. HOROWITZ: Mr. Reporter, will you please repeat my question, 
sir. (Thereupon, the reporter read the last question propounded to the 
witness.) 

THE WITNESS: It's still the same as it were before. 

BY MR. HOROWITZ: 

Q. Same as it were before. Now, Officer, where do you live? 

MR. FLANNERY: I submit that is immaterial. 

THE COURT: I will let him answer. Where do you live, Officer? 

THE WITNESS: 5574 B Street, Southeast. 

MR. HOROWITZ: 5574 B Street, Southeast. 

BY MR. HOROWITZ: 

Q. And during the lunch period you could have had an opportunity 
to go home and get your personal records concerning this case. 

MR. FLANNERY: Well, I object to that. That is immaterial. 

MR. HOROWITZ: I said he could have had the opportunity. 
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THE COURT: That is immaterial. Unless you can show some 
materiality I will have ta sustain the objection. 

MR. HOROWITZ: The reason J wanted to show it, Your Honor, is 
because of a discrepancy in dates. There was a possibility. 

THE COURT: Well, show the discrepancy in dates. 

BY MR. HOROWITZ: 

Q. Did you go home to get your lunch? A. No, sir. 

Q. You didn't gohome? A. No. | 

Q. Officer, Iam a little bit confused with respect to your testimony 
concerning the May 28th date. I wish you would try to correct me if Iam 
wrong. I believe you stated that on two occasions, or rather three occa- 
sions, March 12 you came in and I think Sylvester Howard stated to you 
he didn't have any dope, and you did come in on March 13 and you did get 
some dope from him; is that right? A. Yes. | 

Q. And on May 28 you did go to his home and got something; is that 
correct? A. That's correct. 

Q. So, it is three dates you did appear at that home. Is that right? 

A. That's correct. | 

Q. Now, on the May 28th date, Officer, I think you testified that 
about 10:25 you went to his home -- P.M. Is that right, sir? A. Yes. 

Q. Did you have an appointment with him? A. No, I didn't. 

Q. Bearing in mind that the first time you saw him with respect 
to the purchase, if there was a purchase, which was March 12, how come 
that you went on May 28th at 10:25 P.M. without an appointment to this 
particular house at that particular time? Was there any particmen 
reason for that? A. (Pause.) Well, I have -- I had been -- 

@. No. Mr. -- | 

THE COURT: One minute. Let him answer. 

MR. HOROWITZ: Go ahead. 

THE COURT: What is your answer? 

THE WITNESS: Well, on several occasions I had the opportunity to 
go to his residence at 629 Que Street, and talk with him. 
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BY MR. HOROWITZ: 
Q. Did you find him.at home? A. Several occasions I did. 
Q. How many times did you go to his home then, sir? A. Ihave 


no idea. 

Q. Oh, tell us, Officer. One time, ten times, fifty times? 
A. Several occasions. 

THE COURT: You were there more than three times; were you? 

THE WITNESS: Yes, sir. 

BY MR. HOROWITZ: 

Q. What was your reason for going there? <A. Narcotics. 

Q. Ibeg pardon? A. Narcotics. 

Q. To buy narcotics from him? A. Yes. 

Q. Give us the dates you went to see him. A. I am afraid I 
can't give them to you. 

Q. Do you keep a record of the time you go? A. (Pause.) 

THE COURT: Did you keep a record of each time you went there? 

THE WITNESS: Not all the time. 

BY MR. HOROWITZ: 

Q. Between March 12 and May 28, that's about two and a half 
months, is that right, sir? A. Yes. 

Q. Can you give me any idea how many times between March and 
May you went to that home? A. I have no idea. 

Q. Did you go in the morning, noon, or night time? A. Different 
times. 

Q. Did you go in the morning, sir? A. Several occasions I did. 

Q. Inthe morning? A. That's correct. 

Q. All right, sir. What time in the morning? A. It would usually 
be around eleven o'clock. 

Q. Eleven o'clock in the morning? A. That's correct. 

Q. And that is between March 12 and May 28th? <A. Correct. 

Q. Is that right, sir? Around eleven o'clock in the morning. 
A. Yes. 
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Q. All right. Now about eleven o'clock in the morning how many 
times did you go to that house and see him there? A. I didn’t. 
Q. You did not. A. No. 
Q. Beg pardon? A. I didn't. 
Q. You did not see him then? A. I did not see him. That's correct. 
Q. At eleven o'clock in the morning, two or three times you went 
there for the purpose of buying something from him -- narcotics; is that 
right, sir? A. That's correct. 
Q. And each time you found him not there. That's correct, sir. 
Is that right? A. Yes. 
Q. All right. Did you find him there at any time other than those 
two or three occasions you are talking about? I am not talking about 
March 13, and I am not talking about May 28th. Did you find him at his 
home? A. That is correct. 
Q. When? A. It would be any time after five o'clock. 
Q. After five o'clock. All right, sir. How many times, Officer ? 
A. (Pause.) 
Q. Oh, give us an idea, sir. A. I have no idea. 
Q. You area narcotic informer; are you not, sir? 
MR. FLANNERY: I object. There is no testimony he is a narcotic 
informer. 
MR. HOROWITZ: He stated he -- 
THE COURT: I will sustain that objection. 
BY MR. HOROWITZ: 
Q. Officer, before you were appointed to the police force in January 
of 1958, you were an undercover agent; isn't that what your testimony was? 
MR. FLANNERY: He never testified to that. 
THE COURT: I can't recall that testimony. Were you or were you 
not an undercover agent? 
THE WITNESS: No, sir. 
THE COURT: That is the answer. 
BY MR. HOROWITZ: 


@. You never stated under oath that you were an undercover agent ? 


A. Prior to January 13? 
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Q. No. Prior to your -- 
MR. FLANNERY: He is confusing the issue here, Your Honor. A 
few minutes ago he asked the Officer, "Isn't it a fact that prior to joining 


the police force you were an undercover agen aM 
THE COURT: And the answer is no. 


Q. 


BY MR. HOROWITZ: 
And you didn't say that, sir. 


THE COURT: He did say that. I just asked him. 
MR. HOROWITZ: Oh, Iam sorry. All right. 


Q. 


Force? 


Q. 
Q. 
Q. 
Q. 


BY MR. HOROWITZ: 

Officer, what were you doing before you joined the Police 

A. Working. 

Doing what, sir? A. Working. 

Doing what? A. Inthe Post Office. 

In the Post Office? A. Correct. 

What kind of work did you do in the Post Office? A. Iwasa 


mail carrier. 


Q. 


Mail carrier. And you were a mail carrier all the time up to 


the time you were appointed in the United States Police Force. A. Ap- 


proximately two weeks. 


Q. 


Approximately two weeks. How long were you in the Post 


Office Department, Officer? A. Approximately six months.. 


Q. 


Six months. All right, sir. What were you doing before that, 


sir? <A. (Pause.) Do I have to answer that? 
THE COURT: Yes. 
THE WITNESS: I was employed at the National Institute of Health. 
MR. HOROWITZ: I beg your pardon, sir? 
THE WITNESS: National Institute of Health. 
THE COURT: National Institute of Health. 


BY MR. HOROWITZ: 


Q. Doing what kind of work, sir? A. As a messenger. 


Q. Prior to your appointment as an officer in the Police Depart- 


ment you were not connected with the Police Department in any way as 
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an undercover agent in connection with narcotics and you did ‘not testify 


originally that you were -- 
THE COURT: You mean on the stand? 
MR. HOROWITZ: Yes, sir. 
BY MR. HOROWITZ: 
Q. And you did not testify on the stand you were a narcotics agent? 
A. That is correct. 
Q. And that you were an undercover agent; is that so, pir? 


A. That I was an undercover agent? 
Q. That you were an undercover agent. 
MR. FLANNERY: Your Honor, I think counsel is confused. The 
officer testified that immediately upon joining the Police Force he was 
used in an undercover capacity. 
THE COURT: Yes. He was used as a plain clothesman, in other 
words, detailed to the Narcotics Squad. | 
MR. HOROWITZ: Then, I misunderstood, Your Honor.' 
BY MR. HOROWITZ: 
Q. So, prior to the joining the Police Force you knew nothing of 


narcotics or the method or anything pertaining to narcotics. A. That 
is correct. 
Q. And when you joined the police force you were assigned to 
handling of narcotic problems; is that right, sir? A. That is correct. 
Q. Officer, this is what confuses me a little bit. You stated on 
May 28th about 10:25 P.M. you went to this house at 629 Que) Street; is 
that right, sir? A. Yes. 
Q. And I think you stated you went by yourself. A. Correct. 
Q. And on March 13 you went by yourself too. And you went there 
for the purpose of buying some narcotics; is that right, sir?) A. Correct. 
Q. And you used money which was not marked; is that right, sir? 
A. Correct. To my knowing. 
Q. Your own money. That's right, sir. The money wasn't marked. 
Your superiors didn't give you money marked, did they ? si They gave 
me money. I don't know if it was marked or not. 
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Q. When you went out of that house on March 13, and on May 28, 
did your superiors search you at that time to ascertain whether you had 


that money in your possession? A. No. 

Q. In other words, you were the only one there on March 13, and 
on May 28th. You went in by yourself and you came out by yourself. Is 
that right, sir. A. Yes, sir. 

Q. And as I recall, as far as March 13 is concerned, you did not 
turn anything over to your superiors until the next day; is that correct, 
sir? A. That's correct. 

Q. And if I recall correctly, you stated the first sale was made, 
that came out of a piece of white paper. A. Wax paper. 

Q. Beg pardon? A. Wax paper. 

Q. White paper. Is that what you said? A. Wax. 

THE COURT: Wax. 

MR. HOROWITZ: Oh, I beg your pardon. Wax paper. 

BY MR. HOROWITZ: 

Q. And, Officer, it didn't come out of this yellow envelope, did it? 
A. You mean the day I purchased it? 

Q. March 13, sir. A. March 13. 

Q. Yes, sir. You said it came out of a piece of wax paper. 

A. I received it from Sylvester Howard in a piece of wax paper. 

Q. And the two capsules that you are talking about did not come 
out of this brown envelope; is that right, sir? A. Iput them in there 
myself. 

. When did you put them in? A. March 13. 

. Inthe house or outside? A. In my place of residence. 

. In your what, sir? A. In my place of residence. 

. At your home? A. Right. 

. In other words, when you left 629 Que Street, the two capsules 
was in this piece of wax paper. A. That's correct. 

Q. And this is the piece of wax paper that Sylvester Howard gave 
you. A. That's correct. 
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Q. And you kept them like this, or folded up until you left, and you 
did not put these two capsules in this brown envelope until you arrived 
home; is that right, sir? A. Yes. 
Q. And you live where, sir? A. 5574 B Street. 
Q. 55 what, sir? A. 74 Bas in boy street, Southeast. 
Q. 5574 B Street, Southeast? A. Southeast. 
Q. All right. How far is your home from 629 Que Street? 
A. Approximately seven miles. 
Q. Seven miles. So you had these two capsules in this piece of 
wax paper in your possession for seven miles before you physically put 
it in this brown envelope. Is that right, sir? A. That's correct. 
Q. All right. I believe you stated you were the only one present 
going and coming from the house. A. That's correct. 
Q. Pardon? A. That's correct. 
MR. HOROWITZ: Excuse me a moment, Your Honor. 
THE COURT: Yes. 
(There was a pause.) 
BY MR. HOROWITZ: 
Q. Officer, you testified on March 13 you gave him five dollars, 
didn't you? A. Not March 13, March 12. 
Q. You gave him five dollars, didn't you? A. earees 
Q. And I think you stated that he didn't give you anything in return, 
any change. A. That's correct. | 
Q. Is that right, sir? A. Yes. 
Q. Officer, is this your handwriting (handing). A. That's correct. 
Q. And that is your initials? A. That's correct. 
Q. Why do you say, Officer, in this little Exhibit 2, which the 
Government has produced, with your initials on it, March 13; 1959, 
purchased two capsules? 
THE COURT: 1959? 
MR. HOROWITZ: '1958."" Iam sorry. "$4.50." 
BY MR. HOROWITZ: 
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Q. Now, look at that, sir. It is in your own handwriting. "Pur- 
chased March 13, 1958, $4.50." How do you account for $4.50 on that 
piece of paper with your own writing when you stated that you gave him 
$5.00 and you gave it to him on March 12; not March 13. A. I gave him 
$5.00 for the purchase of the three capsules which I understood to be 
$1.50 each, which would have been $4.50, and he only gave me two cap- 
sules for the price of $4.50. 

Q. Yes, but you gave him $5.00. A. That is correct. 

Q. Why didn't you put on that little piece of paper which is your 
evidence that you gave him $5.00 and not $4.50? A. Because this -- 

Q. (Interposing.) How do you account for that discrepancy, sir? 
A. Because $4.50 was for the -- 

Q. (Interposing.) I beg your pardon, sir? 

THE COURT: One minute. Let him answer. 

THE WITNESS: $4.50 was for the purchase of the narcotics. 

BY MR. HOROWITZ: 

Q. But you gave him $5.00, didn't you? A. That's correct. 

Q. And if you give a man $5.00 you would have put that down 
there, didn't you? Wouldn't you? A. It is only a matter of fifty cents. 

Q. Fifty cents is a difference between a man's life, sir. Why didn't 
you put -- 

MR. FLANNERY: I object to that. 

THE COURT: It will be stricken and the jury is instructed to pay 
no attention to it. 

MR. HOROWITZ: I apologize, Your Honor. 

BY MR. HOROWITZ: 

Q. Why didn't you put $5.00 down there instead of $4.50; and why 
didn't you put -- 

MR. FLANNERY: Your Honor, he ought to ask one question at a 
time. 


THE COURT: That is right. 
MR. HOROWITZ: I withdraw the question. 
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BY MR. HOROWITZ: 
Q. Why didn't you put down $5.00 instead of $4.50? Al Because 
I only was giving him $4.50 for the capsules. The fifty cent was not 
included. 
Q. So the statement that you made on this little piece of paper to 
the effect that on March 13 you purchased two capsules for $4.50 could 
be in error. Is that right, sir? A. $4.50 is what I paid for the 
capsules. 
Q. But you paid $5.00 for them. You stated you gave $5. 00. 
MR. FLANNERY: Your Honor, counsel is arguing with the witness. 
MR. HOROWITZ: I am not arguing, Your Honor. 
THE COURT: Don't argue with the witness. 
BY MR. HOROWITZ: 
Q. It is true you gave $5.00, isn't it? 
THE COURT: I think you have gotten all the answer you can get 
out of him. But, if you want, go ahead. 
MR. HOROWITZ: Yes. Your Honor, this is Government's Exhibit 
2. May this be shown to the jury for the purpose of -- 
THE COURT: I think you better get it in evidence before you show 
it to the jury. 
MR. HOROWITZ: Oh, you haven't shown it yet? (sic) | 
MR. FLANNERY: I have no objection if counsel wanta to move 
its introduction now. 
MR. HOROWITZ: I apologize. I thought it had been tadaced: 
THE COURT: No, nothing has been introduced yet. 
MR. HOROWITZ: Iam a little ahead of my story. 
BY MR. HOROWITZ: 
Q. All right, Officer. May 28 you stated you purchased -- 11:45 
P.M. May 28, 1958, you stated you purchased two capsules and paid 
$4.00, is that right, sir? A. $3.00. 
Q. $3.00. All right. Now, the two capsules you allege were given 


to you on May 28th, how were they given to you, sir? A. Loose. 
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G. You mean like this (demonstrating)? A. Correct. 

G. Were they in a piece of paper? ‘4. Loose. 

THE COURT: In other words, without a paper. 

THE WITNESS: Without a paper. 

BY MR. HOROWITZ: 

@. And what did you do: Put them in your pocket? A. In my 
pocket and took them immediately to my home. 

@. And this brown envelope is your envelope, sir? A. That's 
correct. 

Q. When did you put those two capsules in that envelope ? 

4. Soon as I reached my home. 

@. Which I think you said was about seven miles from 629 Que 
Street? A. Correct. 

@. And that is the first time you put that in there. And on May 28 
I believe you testified nobody went in with you and nobody came out with 
you and nobody searched you insofar as the Police Department is con- 
cerned; is that right, sir? A. That's correct. 

Q. Now, Officer, insofar as physical knowledge of narcotics are 
concerned, that is to say, the contents of these two pills, you, yourself, 
don't know what the two contents of these pills are, is that right, sir? 
A. That's correct. 

@. They may contain sugar or flour as far as you are concerned. 
4. That's correct. 

Q. And they may contain dope. Is that right, sir? A. Yes. 

Q@. When did you give these two capsules to your superiors? 
4. June 2, 1958. 

Q. June 2nd. A. '58. 

Q. From May 28th to June 2nd is three or four days; is that 
right, sir? A. Correct. 


Q. What was the reason for you retaining these capsules that 


length of time? A. There was no reason. It was just a matter 


of them coming to pick them up. 
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Q. Sir? A. There was no reason. 
Q. No reason. You just kept them; is that right, sir? | A. That's 
correct. 
Q. All right, sir. The first ones you returned to your superiors 
the next day; is that correct? A. That's correct. 


Q. The second ones for no reason at all you kept in your posses- 


sion two or three days or four days -- from May 28 to June when? 
A. Second. | 
Q. June 2nd. About approximately five days. For no reason at 


all. Is that right? A. Only a matter of them -- 
Q. (Interposing.) Uh-uh. You said -- 
THE COURT: (Interposing.) One minute. Now let him answer. 
Answer it. 
THE WITNESS: It was only a matter of my superiors ¢oming to 
my home to pick them up. 
BY MR. HOROWITZ: 
Q. In other words, you waited until your superiors came to your 
home? A. Topick them up. That's correct. 
Q. Did your superiors come to your home on this date? 
A. That's correct. 
Q. You are a member of the Police Force, aren't you, sir, and 
you are attached to the Narcotics Squad; is that right, sir? | A. At 
that time. 
@. Iam talking about March 13 and May 28. A. Yes.) 
Q. And you are familiar with trying to secure convictions of 
persons whom you believe are charged -- whom you believe are violat- 
ing the laws with respect to narcotics; isn't that true, sir? | A. Correct. 
Q. Why didn't you take this one the next day to your superior 
officer instead of your superior officer coming to your home? A. I 
was under instruction not to do that. 
Q. So you kept it in your possession one whole day. And the same 
reason applies to this exhibit; is that right, sir? A. Correct. 
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Q. From about May 28th to March 2 (sic) approximately 5 days 
you kept it in your possession. Is that right, sir? A. Correct. 

G. And during that period of time you continued your employment 

as an officer of the Metropolitan Police Department; continued in 
your duties. Is that right, sir? A. That's correct. 

Q. That's correct. Now, there is one thing that does confuse me 
a little bit, Officer.' I believe you stated on May 28th you had no specific 
appointment with Sylvester Howard toward trying to purchase some nar- 
cotics, is that right, sir? A. That's correct. 

@. And the first sale that was made was March 13, and May 28th, 
approximately is two and one-half months later. Did your superiors 
tell you not to do anything with respect to trying to make another sale 
for two and a half months? A. I made buys at this particular residence, 
but not from Sylvester Howard. 

Q. Iam talking about Sylvester Howard. I am not talking about 
anybody else. Did they tell you not to try to make a sale? A. Well, 
two buys is the amount we usually get. 

THE REPORTER: I didn't understand, sir. 

THE COURT: Two buys is the usual purchase from these suspect- 
ed dealers. 

THE WITNESS: Yes. 

BY MR. HOROWITZ: 

Q. So you waited two and a half months before you made another 
attempt to try to secure a purchase from him, Sylvester Howard, is 
that right, sir? A. That's true. 

Q. All right. Now, you said you went to his home at 10:25 P.M.; 
is that right, sir? A. Sir? 

. May 28th. A. That's right. 
. That's in the evening. Is that right, sir? A. That's correct. 
. Now, 629 Que Street. Is that a private home? A. Yes. 


Q. And you have been in that place several times, haven't you? 


A. Correct. 
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Q. And describe to us the inside of that home, sir. 
THE COURT: Were you all over the house? 
THE WITNESS: I was in three rooms of this particular house. 
BY MR. HOROWITZ: 
Q. Where? A. Three rooms. One room downstairs and two 
rooms upstairs 
Q. Now, this is a home, a private home? A. Yes. 
Q. 629 Que Street. A. Correct, sir. 
Q. In other words, there is only one room Qownstairs?| A. There 
is more. 
Q. Beg pardon? 
THE COURT: There are more. 
BY MR. HOROWITZ: 
Q. How many more? 
THE COURT: If you know. 
BY MR. HOROWITZ: 
. If you know. A. I don't know. 


Q 
Q. There are some rooms upstairs, is that right, sir?| A. Three 
Q 


. How many rooms are upstairs? A. Two that I know of (sic). 
Q. That you know of. There could have been others too, couldn't 
there? A. Correct. | 
Q. Did you go upstairs or did you remain downstairs? | A. Up- 
stairs. 
Q. You went upstairs. A. Yes, 
Q. All right. Now, you saw two rooms upstairs, is that right? 
A. Correct. 
Q. Were they bedrooms or living rooms, or what? A, They had 
beds in both rooms. 
Q. They had a bed in both rooms. All right, sir. Now, on May 
28th, Officer, who let you in that house at 10 225 P.M. A. Sylvester How- 
ard. 
Q. What did you do, knock onthe door? A. I knocked on the door 
and walked on up the steps in the hallway. 
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Q. You knocked on the door and walked on upstairs, is that right? 
A. The door was open. The entrance. 

Q. You mean the front door was open? A. It was unlocked. 

Q. Did you open it yourself? A. I did. 

Q. All right. ‘You, at 10:25 in the evening knocked on the door, 
and then you opened it yourself. A. Correct. 

Q. Then you went upstairs. A. Correct. 

Q. At that point, Officer, did you receive any authority to go into 

that house -- at that point when you knocked, when you opened that 


door, and when you started to go upstairs to the second floor, did you 
have authority to go in that house? A. Yes, I did. 

Q. Did you have a search warrant, sir? A. No, but he only -- 

MR. FLANNERY: I object, Your Honor. 

THE COURT: One minute. 

MR. FLANNERY: I object, Your Honor. That would be immaterial 
because there is no showing in this case that anything was seized. 


THE COURT: Correct. Objection sustained. 
BY MR. HOROWITZ: 

Q. You just of your own volition knocked on the door, you opened 
the door, and you went upstairs, and then when you went upstairs you 
found Sylvester Howard. A. Sylvester Howard told me to come up. 

Q. He told you to come up? He told you to come up after you 
had already gone in, is that right? A. After I knocked on the door. 

Q. Did you see anybody on that first floor? A. No. 

Q. Nobody. Did you hear any signs that anybody was on that first 
floor; that any people were there on that first floor? A. I didn't look 

for any signs. 

Q. All right, sir. You went upstairs to the second floor. Did you 
go up the front or the back or where, sir? A. In the front. 

Q. Inthe front. All right. What was up there in that front room? 
A. Bed, and a couple chairs. 

Q. Ibeg your pardon, sir. A. Bed, and a couple of chairs, and 
a heater. 
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Q. Go ahead, sir. A. That's about all. 

Q. A bed, a couple of chairs, and a heater. Is that right, sir? 
A, That's correct. 

Q. All right. And I believe you stated that you talked to Sylvester 
Howard about getting some dope and I believe he said he didn't have any 
at that time. Is that right? A. (Pause.) 

Q. Isthat right, sir? A. Yes. 

Q. And I believe you stated that he went out, and that he asked 
you to stay in that house; is that right, sir? <A. Correct. 
Q. And I believe you stated that you -- that Sylvester Howard 
returned about 11:45, is that correct? A. That's incorrect. 

Q. What did you say? A. He returned about ten minutes later. 

Q. Ten minutes later. All right, sir. Now, I believe you testified | 
there were some children there, didn't you? A. Smail children. 

Q. How many small children? A. Two or three. I don't know. 

Q. Two or three small children. And would you say approximately 
their ages, sir? A. Two. Approximately three. And approximately 
eight. 

Q. Two, three, and eight. And they were in that front room, sir. 
Is that right? A. Two. 

@. And one was in another room? A. I don't know if he was 
there at that time. I didn't see him. 

Q. Where was the third one, sir? A. I don't know. 

Q. Why did you say there were three, then? A. I believe the 
third one came later. 

Q. What time later, sir? A. I don't know. 


Q. Give us approximately an idea. A. I would say between the 


hours of ten -- ten-thirty and eleven. 
Q. Between ten-thirty andeleven. A. Right. 
Q. By the way, was anybody else upstairs on that second floor? 
A. Besides the children? 
Q. Besides the children and Sylvester Howard. A. No. 
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Q. And he said to you, "Stay here." Is that right? A. That's right. 
Q. He was going out. And nobody else was in that house except 


those two children, is that right, sir? A. That is correct. 

Q. And I believe you stated he went out about ten minutes. Is that 
right, sir? A. Yes. 

Q. In other words, he came back about 10:35; is that right ? 

A. About 10:40. 

Q. About 10:40. All right, sir. When you went in there, what did 
you say to Sylvester Howard? A. I asked him if any chance of getting 
any dope. 

Q. Go ahead. A. So he told me that he was waiting for his man 
to come around and that it would be between the hours of 10:30 and 11:00 
P.M. 

Q. Between 10:30 and 11:00. Is that right, sir? A. That's correct. 

Q. All right. Now, Officer, what was the necessity or the reason 
for him to leave those premises, as you stated, for ten minutes with you 
and those two small children all alone when you testified as far as you 
can recall there was nobody in that house; what was the reason for him 
leaving that house for about ten minutes at about 10:30 in the evening? 
A. Idon't know, sir. 

Q. In other words, he said, "Stay here." Is that right, sir? 

A. And watch the house. 

Q. And watch the house. There was no reason at all for him to 
leave. Is that right, sir? A. I don't know. 

Q. When he told you that this man who was supposed to deliver 
wouldn't be there until between ten-thirty and eleven; is that right, sir? 
A. Correct. 

Q. Out of the clear blue sky he said, "Please stay here with the 

children. Iam going out." Is that right, sir? A. Something like 
that. 

Q. Is that right, sir? A. Something like that. 

THE COURT: Something like that. 


49 
Q. All right, sir. So about, as you say, 10:40 he returned. 
What conversation did you have with him at 10:40? A, He said he 
was unable to contact this fellow around on Sixth Street and we would 
just have to wait until his man came around. 
Q. You mean he was trying to contact somebody else?) A. From 


what he said he was. 
Q. All right. So at 10:40 you waited, is that right? A. Correct. 
Q. Inthe meantime you gave him $3.00, is that right?) A. Before 

he left the house. 
Q. Before he left the house you gave him $3.00. Is that right? 

A. ¥es. 
Q. And in that house during that period of time he made no effort 


to try to get you some dope; is that right? A. (Pause.) 

Q. If he had dope in that house he would have given it to you, 
wouldn't he? A. I presume he would. 

Q. All right. Now, Officer, I think you testified on direct exam- 
ination that the general sale and cost of these capsules is about $1.50 
per capsules. Is that right? A. Correct. 

Q. And I think you testified you gave him $3.00, is that right, sir? 
A. That's correct. 

Q. Why does it state on this yellow envelope that you gave him 
$4.00? A. Because he asked to borrow a dollar later. 

Q. Later. A. Well, the same time. 

Q. Well, why didn't you put that in this envelope when)you gave 
him $3.00 for the purchase and why didn't you put on this envelope 
$1.00 borrowed, instead of $4.00 purchase. Look at it yourself, Officer. 
(Hands.) A. Because I gave him $4.00. 

Q. You stated you gave him $3.00 for the purchase of the capsules, 
didn't you? <A. That's right. | 

Q. All right. Now, the purchase price of that capsuleis $3.00. 
A. That's correct. | 

Q. Is there anything on that envelope to indicate you gave him 
$3.00 for the purchase of that capsule? A. Because it's -+ $4,00 -- 
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Q. (Interposing.) Now, Officer -- 

THE COURT: (Interposing.) One minute. Let him answer. 
Answer the question. 

BY MR. HOROWITZ: 

Q. Go ahead, sir. A. Because the $1.00 is from the Metropolitan 
Police Fund and I add it together, which would have been four. 

Q. One dollar from the Metropolitan Police fund. Is that right, 
sir? A. Right. Along with the three dollars. 

Q. Along with the three dollars. Now, Officer, look at that yellow 
envelope -- brown envelope and tell me whether there is any indication 
on there that $1.00 is from the Metropolitan Police fund. A. It is on 
the statement of fact. 

Q. Beg pardon. A. It is on the statement of fact. 


Q. Iam asking you about that brown envelope. Is there anything 


on that brown envelope -- 

THE COURT: Is it on the envelope or not? Let's see. 

THE WITNESS: No, sir. 

THE COURT: It is not on the envelope, he said. 

MR. HOROWITZ: I understand that, sir. 

BY MR. HOROWITZ: 
_ Was that $1.00 marked money? A. Not to my knowledge. 
. Did you mark it? A. No. 
. You didn't mark the $3.00 either, did you? A. No. 

Q. Officer, you stated that about 10:40 Sylvester Howard came 
back and said something about he couldn't make a contact, is that right? 
A. 10:40. 

Q. 10:40 P.M., May 28. A. That's correct. 

Q. And you stayed in that house from 10 :40 until 11:40. A. That 
is correct. 

Q. Is that right, sir? A. (There was no audible response.) 

Q. What were you doing in that house from 10:40 to 11:40? 

A. Just waiting. 
Q. Waiting for what? A. Waiting for his man to come around. 


51 
Q. Waiting for a man to come around. Did you know who that man 


was? A. No. 

Q. Did he tell you the name of that man? A. No. 

Q. And from 10:25 when you first entered that house until 11:40, 
nobody else appeared in that house with exception of a little girl eight 


years old. Is that right, sir? A. Girl? Boy. 
Q. A boy, eight years old. A. Correct. No one came upstairs, 
unless they came downstairs. 
Q. Well, did that little boy go upstairs? A. That's correct. 
Q. You didn't hear anybody go in the house from downstairs, 
did you? A. No. 
Q. You didn't hear any noise, did you? A. No. 
Q. You didn't hear any talking, did you? A. Not to my knowing. 
Q. As far as the second floor was concerned, did you hear -- did 
you see any adults go upstairs? A. No. 
Q. Where did this little boy eight years old go? A. He came 
upstairs. 
Q. What did he do? <A. He went to bed. 
Q. Bed. Were the other two children sleeping at that time ? 
A. They were in bed. | 
Q. From 10:45 until 11:45 -- 
THE COURT: Is that the bed in the room where you were? 
THE WITNESS: The next room, the adjoining room, Your Honor. 
BY MR. HOROWITZ: 
Q. But the two children were in the room where you were. Is 
that right? 
THE COURT: Were they in bed in the room where you| were? 
THE WITNESS: One I know, the smallest. 
THE COURT: In bed where you were. 
THE WITNESS: Where I was sitting. 
BY MR. HOROWITZ: 
Q. But all that time no adults came upstairs to the second floor 
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as far as you know. You heard no one come to the first floor. A. That's 
right. 

Q. All right. Now, about 11:40 a man came in, is that right? 

A. That's correct. 

Q. And you identified that man as McAbee? A. That's correct. 

Q. Is that the man that came into that place at 11:40? A. That's 
correct. 

Q. Is that right? A. That's correct. 

Q. Now, was there a conversation held at that time at 11:40? 

A. Betweenus? No. 

Q. Was there any reason for him to come into the place at that 
particular time? A. He told me that was his man, so I presume the 
man was waiting for him. 

Q. Sylvester Howard said, "This is the man." Is that right, sir? 
A. That's correct. 

Q. All right. What happened then? A. Well, Sylvester Howard 
walked over to where he was standing -- 

Q. (Interposing.) I didn't understand you, sir. A. Sylvester 
Howard walked over to where this man was standing. 

Q. Yes. A. By the door, and he reached into his pocket and 

handed him the money. 

Q. Handed him some money? A. That's correct. 

Q. How much money did he give him? A. I don't know. 

Q. How do you know it was money? A. Because I could see 


where I was sitting. 


Q. Could you say it was the money you gave Sylvester Howard? 
A. I don't know. 


Q. All right. He handed him some money. What was said? 
A. He said he would be right back. ; 

Q. And that is all the conversation at that point? A. Well, it 
was general conversation about narcotics. 

Q. Tell us about the general conversation. A. Sylvester Howard 
stated that we was there waiting for him as the man came into the room, 
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and at that time he got up and walked over to where McAbee was stand- 
ing, and he gave him the money. He was counting out, but I don't know 
how much it was, and McAbee left. 

Q. Were both men dressed? A. Yes, sir. They were both 
dressed. Not fully dressed. McAbee was fully <ressed. 
Q. Well, how was Sylvester Howard dressed? A. He had ona 
pair of pants and a shirt -- undershirt. 
Q. At the time he left, when you say for about ten minutes, was 
he dressed? A. He was dressed. | 
Q. Was he dressed in the same condition that you are just 
describing? A. He pulled off his coat -- jacket. 
Q. And I believe you testified, Officer, about five minutes later, 
McAbee returned. <A. That's correct. 
Q. And what happened? A. He handed Sylvester Howard a brown 
envelope and Sylvester Howard walked directly over to me. 
Q. McAbee handed Sylvester Howard a brown envelope. A. That's 
right. 
Q. Go ahead, sir. A. And Sylvester Howard walked over to me 
and handed me two capsules out of the envelope. 
Q. Well, how many capsules was in that brown envelope? 
A. I don't know. 


Q. Can you describe this brown envelope? A. It was about four 


by eight -- (Pause). 
Q. Go ahead, sir. 
THE COURT: About four by eight. 
BY MR. HOROWITZ: 
. Is this the envelope? A. No. 
. Was the envelope this size? A. It was about half that size. 
. About half that size. A. Correct. 
Q. And did McAbee give Sylvester this envelope about half that 
size, is that right? A. Correct. 
Q. And Sylvester put his hands in the envelope -- the brown 
envelope? A. He took and just shook two capsules out of it into his 
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hand and gave them to me. 

Q. And gave them to you. And how long after that did you stay? 

A. I left immediately. 

Q. You left immediately. Did you discuss anything pertaining to 
another sale with him at that time? A. I told him I would be back that 
weekend; see him later. 

Q. Pertaining toa sale? A. That's correct. 

Q. Is that correct? A. Told him I would see him. 

Q. And you took the two capsules and went to your home which is 
seven miles from there. A. That's correct. 

Q. And those are the same two capsules you just indicated you 
kept in your possession for approximately five days before your superior 
came to your home for the purpose of taking them away from you. Is 
that right, sir? A. Correct. 

Q. And I believe you testified, Officer, that you don't know whether 
Sylvester Howard works. A. That's correct. 

Q. And you don't know whether he does work. A. He said he 
worked. 

Q. You don't know of your knowledge that he works. A. That's 
correct. 

Q. And based on that assumption on two or three occasions you 
went to his home around elever o'clock in the morning for the. purpose 
of making a sale, isn't that right, sir? A. That's correct. 

Q. And you never found him home. A. That's correct. 

Q. You did find other people there, didn't you, and you found 

women there, didn't you? A. One. That's correct. 

Q. Yes, you found women there. And you found the children there 
too, didn't you? <A. That's correct. 

MR. HOROWITZ: Will Your Honor bear with me a few minutes? 

THE COURT: Yes. 

(There was a pause.) 
BY MR. HOROWITZ: | 


Q. Officer, bearing in mind evenings, you stated that you, on 
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March 13, came to those premises around about 7:30 and on May 28 you 
came at 10:25 and stayed until 11:45: Isn't it a fact, Officer, that Syl- 
vester Howard was home, dressed for bed and in his pajamas? 
THE COURT: On which occasion? The second? 
MR. HOROWITZ: The second occasion. Yes, Your Honor. 
May 28th. 
THE WITNESS: At 10:25. 
MR. HOROWITZ: Yes, sir. 
BY MR. HOROWITZ: 
Q. Wasn't he in his pajamas preparing to go to bed or was in bed 
or something like that, and the children were actually asleep? 
A. No. No. | 
Q. He was fully dressed at 10:25. A. He wasn't fully dressed. 
Q. And nobody was in that house from 10:25 until 11:45 except 
those two children. Do you mean to tell this Court that from) 10:25 
P.M. until 11:45 when you left, outside of the two children --| A. (Sotto 
voce) Three children. 
Q. (Continuing.) --and a boy about eight years old who finally 
came in, that nobody else came in that house? A. Except McAbee. 
Q. Except McAbee. Is that what you mean to tell us?, A. That's 
correct. 
Q. Nobody came in. You mean you didn't hear -- 
THE COURT: (Interposing.) I think he stated that at least a dozen 
times, Mr. Horowitz. | 
MR. HOROWITZ: Yes, Your Honor. 
BY MR. HOROWITZ: 


Q. Now, when you testified before the United States Commissioner, 
Officer, you couldn't be mistaken about the date, on May 28, that it was 
between seven and eleven P.M. that these transactions occurred? Is 
that right, sir? A. Seven? Seven o'clock? 

MR. HOROWITZ: Your Honor. 
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BY MR. HOROWITZ: 

Q. Yes. From -- I beg your pardon. From 10:25 to 11:45. 
Approximately. You couldn't be mistaken about that date? A. And 
about the time. 

Q. Yes. And you couldn't be mistaken that at 1:45 P.M. on that 
date you made a certain statement, if you made a statement. 

THE COURT: What date? 

MR. HOROWITZ: I beg pardon? 

THE COURT: The 28th? 

MR. HOROWITZ: Yes, Your Honor. 

THE COURT: He made a statement at 1:45 P.M.? 

MR. HOROWITZ: At 1:45. 

THE COURT: Where did he make the statement? 

MR. HOROWITZ: Before the United States Commissioner, Your 
Honor. 

THE COURT: It couldn't have been on the 28th of May, could it? 

MR. HOROWITZ: May 28th, Your Honor. 

THE COURT: All right. 

BY MR. HOROWITZ: 

Q. That's in error, is that right, sir? 

THE COURT: Did you tell the Commissioner anything different 
than you are telling us here? 

THE WITNESS: No, sir, Your Honor. 

MR. HOROWITZ: May it please Your Honor, at this time, an 
official record of this Court, filed by the United States Commissioner, 


over his signature, Your Honor -- an official record of this Court -- I 


would like to introduce that record in evidence. 

MR. FLANNERY: That is the same record he referred to this 
morning, Your Honor, and Your Honor ruled it was irrelevant. 

THE COURT: I think it is irrelevant. I will take a look at it, 
though. 

MR. HOROWITZ: Your Honor, this is -- 
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THE COURT: Don't argue. Just let me look at it, pleage. 
(Mr. Horowitz handed a document to The Deputy Clerk for 
the Court.) (There was a pause.) 
THE COURT: I will sustain the objection. 
MR. HOROWITZ: Then, Your Honor, may I ask the witness this 
question as to whether or not a certain statement that appears in this 
record is true or false? 
MR. FLANNERY: I object to that. 
MR. HOROWITZ: For the purpose of impeaching credibility. 
THE COURT: No. 
MR. HOROWITZ: Because based on this statement, Your Honor. 
THE COURT: That statement there is not his. 
MR. HOROWITZ: But this is -- 
THE COURT: I know what it is. 
MR. HOROWITZ: It is an official record. 
THE COURT: You attempted to go into this before and {I didn't 
permit you. Iam not going to permit you to do it now. 
MR. HOROWITZ: Very well. 
THE COURT: I have given you great latitude in your cross-exam~ 
ination. 
MR. HOROWITZ: That will be all, Your Honor. 
THE COURT: Mr. Foshee, do you desire to cross-examine the 
witness? 
MR. FOSHEE: Yes, Your Honor. 
FURTHER CROSS-EXAMINATION 
BY MR. FOSHEE: 


Q. Officer Troublefield, turning your attention to May 28, you 
testified on direct that the defendant McAbee entered the house at a 
certain hour. Now, directing your attention again to the house, and 


particularly in respect to how the rooms are constructed, could you 
tell the Court, when you walk in the front door on which side are the 
rooms located, left or right? A. As you enter, it would be on your 
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left. 

Q. Do not all of those rooms, the doors, the door of the rooms, 
face a single hallway? A. That's correct. 

Q. In other words, if you walk straight down the hallway you would 
pass all the rooms, to the end of the hallway. 

THE COURT: Are you talking about the first floor? 

MR. FOSHEE: 'That is correct, Your Honor. The first floor. 

THE WITNESS: That is correct. 

BY MR. FOSHEE: 

Q. Now, the stairway is where, Officer, to the right or to the left? 
A. It is on your -- well -- It is on your left. I mean right. 

Q. When you go upstairs the rooms are also located in the same 
position as the rooms below. Correct? A. That's correct. , 

Q. In other words, the exit door is on a center hallway that runs 
down the -- straight down the hall. A. Correct. 

Q. The rooms are all off on the left. The exits are all off on the 
left. When you come out of the rooms you come into a central hallway. 
Now, let me ask you this: You say you were in how many rooms up- 

stairs on the second floor? A. Two. 

Q. Were those rooms the first two rooms; that is -- A. The 
first two rooms facing the street. 

Q. Is there any connecting door between the rooms? A. There is. 

Q. Where would that door be located with respect to the wall which 
is the common wall between the rooms? Is it in the middle, or side, or 
back? A. It is located almost in the middle. 

Q. Which means you had to be standing in a certain position in 
this first room, it would not permit you to see in the room next to it. 

A. That's correct. 

Q. In other words, if you are standing in front of the door you 

could look straight down to the opposite wall in the next room. You 


could not see in the corner on the left or right. A. You could see two 


corners, if you stand near the door. 


59 
Q. Roughly how large were the rooms? A. Eight by nine. 
Seven by six. They are large enough to have a double bed. About 
average bedroom size. 
Q. Eight by ten. A. Something similar. 
Q. Now, you say if you were standing in the first room and you 
were looking through the door you would be able to see the far 
corner on the left and the far corner on the right? A. It all depends 


on where you are standing. 
Q. In other words, Officer, the type of room it is you ¢ould not 
see the whole room at one time. A. That's correct. 
Q. Your view would be limited by the area you could see by 
looking through the door. A. That's correct. 
Q. On the night of May 28 when the defendant McAbee came you, 
you say you were upstairs with the defendant Howard in what room? 


A. The room leading directly to the hallway from the first room. 
Q. In other words the first room in the front of the house. 
A. Not in front of the house. The second room. It would be the adjoin- 
ing room from that. 
Q. There were other rooms behind the room which you were in; 
that is, if you come up the stairs and walk in that direction, there would 
be a room behind the room you were in. A. Not that I know of, except 
the bathroom. 
Q. Then, to your knowledge there were only two rooms upstairs? 
A. That I know of. 
Q. Yet there were three rooms downstairs. A. There is only 
one room I know of downstairs that I've been in. 
Q. You did testify on direct, and I am not saying this in argument, 
but to my mind, I envision a house in which you come in the front door, 
there is a hallway or corridor going straight down to the endjof the 
house, and then on the left are the rooms which you entered.| There 
would be a room which would be adjacent to the front part of ithe house. 
There might be the middle room, and then another room which might be 
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the kitchen. Or did this hallway lead into the kitchen? A. I don't 
know. I never been that far. 
Q. Well, you have been there, I take it from your direct examina- 


tion, you said you were there during the day, and you were there at night. 
A. Ialso stated I entered three rooms of the premises. 

Q. That would be two rooms downstairs and one upstairs. A. One 
room downstairs and two upstairs. 

Q. You were there at night. How is the house lighted? A. By 
kerosene. 

Q. By kerosene lamp? A. Correct. 

Q. Would you say the lamp is the size of this pitcher here, or per- 
haps smaller? <A. Smaller. 

Q. Are you familiar with the old type kerosene lamp? Do you 
know how much light it throws? I mean, you are familiar with the fact 
the smaller the lamp the less light it throws. A. That's correct. 

Q. The dirtier the chimney the less light it throws. A. Right. 

Q. And if it is not cleaned assiduously you get no light. A. Very 
little. 

Q. That particular night at 10:40 were there lamps in every room 
or did you happen to notice whether they were carried from one room to 
another? A. They were carried from one room to another. 

Q. There was only one lamp? A. That's true. 

Q. In other words, a person coming in that house at night coming 
up those stairs would come up a dark hallway and dark steps. A. Cor- 
rect. 

Q. Actually, if you were sitting in the room when a person came 
up the steps you would not even be able to recognize them until they 

walked almost into the middle of the room; would you not? 
A. You would recognize them at the door. 

Q. Provided |you had seen them before. On this particular night, 

I think you testified on direct, Mr. McAbee came up and they had a con- 
versation which you say was in the same room, or was it by the door? 
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A. It was in the same room, by the door. 
Q. By the door. Where, in respect to the lamp and the door 
were you sitting or standing? A. Well, I was standing approximately, 
I would say, about eight feet from them. 


Q. Eight feet from them. That would mean you were almost across 


the whole room, because, as you recall, it was an average size bedroom, 
either eight or nine by -- by nine by seven; so, consequently, # you were 
eight feet from them you were practically against the wall. Now, was the 
lamp approximately in the middle of the room? A. It was. 
Q. So, in other words, if there was a brown envelope this size 
(demonstrating) and if it was -- was it this color or was it darker or 
was it a manila envelope? A. It was cream colored. | 
Q. Cream colored. Nevertheless, it would look very dark to you 
in a room that was lit by a lamp, a very small lamp. Now, could it have 
not been an envelope? It could have been something else. Ai It was 
an envelope. 
Q. But now you are sure, under those conditions, where you have 
a lamp that throwed very little light, and here are two people lacross the 
room from you, and the lamp is between you and the figures, [am sure 
you realize, with the lamp between you and the figures -- A (Interpos- 
ing) It wasn't between me and the figures. 
Q. You just so testified. 
THE COURT: No, he didn't. Why don't you ask him where the lamp 


BY MR. FOSHEE: 

Q. At this time I would like to ask you: Was the lamp anywhere 
near the middle of the room? 

THE COURT: Where was the lamp? It must have peed placed on 
something? 

THE WITNESS: It was placed on a chest of drawers. 

THE COURT: A chest of drawers. A bureau. 

THE WITNESS: Yes. 
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THE COURT: Where was the bureau; up against the wall? 

THE WITNESS: Almost to the door. 

THE COURT: All right. Now, go ahead, Mr. Foshee. 

BY MR. FOSHEE: 

Q. Nevertheless, with that limited visibility you are sure you 
saw an envelope there. A. That's correct. 

Q. At that time and at that juncture you did not know what was in 
the envelope, is that right? A. That's correct. 

Q. You say after the envelope was passed Howard, this defendant 
Howard dumped the’ pills out in his hand. A. He walked directly over 
to me. 

Q. Did he hand you the envelope? A. No. 

Q. Did you not say he put them in his hand? A. He put them in 
his hand; two capsules. 

Q. You say he walked directly over to you. Could it have not been 
possible he did not get those capsules out of the paper bag? <A. (There 
was no audible response.) 

Q. Now, you say he did not empty them out. Where did he get 
them from? You assume that. 

THE COURT: What is your answer? He emptied them out of the 
bag? 

THE WITNESS: He emptied them out of the bag. 

THE COURT: All right. 

BY MR. FOSHEE: 

Q. Where was he when he emptied them out? A. He was stand- 
ing by me. 

Q. Standing by the door? A. By me. 

THE COURT: By him. 

Q. He was standing by you. A. Yes. 

Q. He emptied them from the bag and handed them to you. 

A. Yes. 
Q. Nevertheless, you say in this darkened room you were able to 
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see clearly the handing of the bag, and then he walked over to you, and 
handed them out. A. That is correct. 

Q. Now, let me ask you this, Officer Troublefield. You testified 
on direct that Howard said -- just a moment. I withdraw the question, 
Your Honor. Now, the envelope, you said, was four inches by eight 
inches. A. I said approximately. 

Q. Four inches -- A. (Interposing.) Not actual size, It was 
about half that size. 

THE COURT: He said approximately. 

MR. FOSHEE: Approximately. 

BY MR. FOSHEE: 

Q. A relatively small envelope, half the size of that one. (Point- 

ing.) Officer Troublefield, at any point in your investigation did you 


ever make any statements to any of your superiors or to anyone in the 


Commissioner's Office that this occasion occured at 1:45 P.M. on May 
the 28th. A. Inever made such a statement. 
Q. Are you aware of the fact that there are inconsistencies as to 
what you state on the stand and what has been reported? 
MR. FLANNERY: I object to that, Your Honor. 
THE COURT: Sustained. 
MR. FOSHEE: No further questions. 
MR. HOROWITZ: There are a couple of questions I overlooked, 
Your Honor. 
THE COURT: Well, make it a couple. 
MR. HOROWITZ: Yes, sir. 
THE COURT: This has been a long, long cross-examination. 
BY MR. HOROWITZ: 
Q. Officer, March 13, 1958, what day of the week is that? 
A. I don't know. 
Q. Will you take my word for it that March 13, 1958, is ona 
Thursday? A. Thursday or Wednesday. 
Q. Will you take my word for it it is ona Thursday. May 28, 
1958, Officer, do you know what day that is? A. No. 
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Q. Will you take my word that May 28th is a Wednesday? A. I 
will take your word. 

Q. Officer, I believe I asked you this question. I may have over- 
looked it. I believe you testified you had no knowledge of dope. 

THE COURT: | He doesn't know what was in the capsules. That is 
correct. He doesn't know. That is in the record. Go ahead. 

MR. HOROWITZ: All right. 

BY MR. HOROWITZ: 

Q. As far as these capsules were concerned, you don't know of 
your personal knowledge, the contents. 

MR. FLANNERY: That is repetitious. 

THE COURT: He doesn't know. 

MR. HOROWITZ: That's all. 

THE COURT: Are you through with the witness? 

MR. HOROWITZ: Yes, sir. 

THE COURT: Go sit down, Officer. Thank you. 


(Thereupon the witness left the stand 
and was seated in the courtroom.) 


* * a 


Washington, D. C. 
October 28, 1958 


The above-entitled matter came on for further hearing before 
THE HONORABLE JOSEPH R. JACKSON, Judge, in Court Room No. 6, 
following the conclusion of the testimony of the witness James E. Trouble- 
field. 


* * * 


CONTINUATION OF PROCEEDINGS 


(Following the testimony of the witness James E. Troublefield, 


the following occured:) 
MR. FLANNERY: Officer Summerville, please. Thereupon, 
JOSEPH WILLIAM SUMMERVILLE 
was called as a witness for and on behalf of the Government, and, after 
having been sworn by The Deputy Clerk, was examined and testified as 
follows: 
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identify the officer and at that time his investigation wasn't complete. 
BY MR. FLANNERY: 

Q. And was he investigating other cases during the same period? 
A. He was. 

Q. And if he made the arrest on March 13, his value would be 
destroyed and the people he was dealing with would no longer deal with 
him; is that correct? A. Yes. 

MR. FOSHEE: Your Honor, may I make an objection and ask that 
that be stricken because the answer suggests to the jury the fact there 
is a prejudice involved to the extent when he states these cases -- these 
arrests are not made at such and such a time they are waiting for the 
defendant to make subsequently more sales. 

THE COURT: I think the reason the witness gave is very obvious 
to anybody with common sense. I deny your motion. 

BY MR, FLANNERY: 

Q. Officer Summerville, I wish to show you what is known as 
Government's Exhibit 2 for identification, this small brown envelope 
and its contents. (Handing.) Can you identify that? A. I can. 

Q. What is that, sir? A. This is envelope turned over to me 
by Officer Troublefield on June 2nd, 8:30 A.M., in the presence of 
Officer Aiken. 

Q. Very well. When he turned that small envelope over to you 
did it contain something? A. Yes, it did. 

Q. What did it contain? A. It contained two capsules of white 
powder. 

Q. Very well. Look at the contents of that envelope and tell me: 


Do the two capsules contained therein resemble the capsules that were 
given to you on June 2nd, 1958, in that envelope, by Officer Troublefield? 
A. They do. 
MR. HOROWITZ: I object, Your Honor. There is no qualification. 
That is a pure, simple capsule without any identification mark and here 


this man could not positively state -- 
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DIRECT EXAMINATION 
BY MR. FLANNERY: 
Q. State your name, please. A. Joseph William Summerville. 
Q. You are a member of the Metropolitan Police Force, are you 
not? A. Iam. 
Q. Attached to the Narcotics Squad? A. Iam 
Q. How long have you been employed by the Narcotics Squad? 
A. About two years. 
Q. Are you now more or less in a supervisory capacity, working 
in instructing younger officers? A. Iam. 
Q. Let me ask you this, Officer: Is it the policy of the Narcotic 
Bureau to use young policemen in this undercover work? 
MR. HOROWITZ: I object, Your Honor. 
THE COURT: Just a moment. Overruled. 
THE WITNESS: It is. 
BY MR. FLANNERY: 


Q. Why is that? Why do you use young, new officers? A. They 


are new. They are new faces. They are new to the addicts in the street 
and they can more easily make a buy than older officers who are known. 

Q. When you first came on the Police Force I believe you worked 
in that capacity at first, didn't you? A. I did. 

Q. With respect to these narcotic case investigations, and with 
specific reference to this one, is there any reason why after the alleged 
sale on March 13, 1958, the arrest was not made at that time ? A. Yes, 
sir. 

Q. Why was the arrest made at a later time? A. The officer, 
would -- if the arrest was made at that time -- 

MR. HOROWITZ: Your Honor, -- 

THE COURT: One minute. Let him answer. 

MR. HOROWITZ: I object to that question. 

THE COURT: Overruled. Answer. 

THE WITNESS: If the arrest were made at that time it would 
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THE COURT: Overruled. He hasn't stated anything, except that 
they resemble the capsules that were given to him. 
MR. HOROWITZ: No, Your Honor. He didn't say they resembled. 
He said they were. He said they were. He said the capsules -- 
THE COURT: Don't argue with the Court. 
MR. HOROWITZ: He said they were the capsules turned over. 
THE COURT: Sit down. Sit down. I know what he said, 
MR. HOROWITZ: He said they were the capsules turned over. 
THE COURT: Sit down. I know what he said. Iam closer to him 


than you are, and I can hear him, 
BY MR. FLANNERY: 
Q. What did you do with Government's Exhibit No. 1 for identifica- 
tion, the small envelope and the two capsules contained therein, that 
were handed over to youon June 2nd. A. I took them to the office in 
the Narcotic Squad where I made a preliminary field test. 
Q. What is a "preliminary field test?" A. It is the use of a 


chemical called Marquis's Reagent. 

THE COURT: What kind of reagent? 

THE WITNESS: Marquis's Reagent. It is given to us by the 
Chemist. 

MR. HOROWITZ: Just a moment, Officer. Did you make that 
test yourself? 

THE WITNESS: I did. 

THE COURT: Continue with your examination. 

MR. FLANNERY: Yes, sir. 

BY MR. FLANNERY: 

Q. What did the test with that reagent show? A. The test 
indicated that there was a presence of a narcotic alkaloid of the opium 
group. 

Q. Very well. Then, what did you do with the small envelope and 
its contents? <A. At that time I initialed the envelope and placed it ina 
larger envelope and that day I delivered it to the U.S. Chemist. 
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Q. I show you what has been marked Government's Exhibit 2(a) 
for identification. Is that the large envelope into which you placed the 
smaller? (Handing.) A. This is. 

Q. How do you identify Exhibit 2(a)? A. This is my writing. 

Q. Was the envelope sealed when you placed the small envelope 
into it? A. I sealed it after I placed it in. 

Q. That's what I mean. It wasn't in this open condition. A. No, 
it was not. 

Q. Then you delivered this envelope two-- containing One and the 
two capsules, to the Chemist on what date, sir? A. Same date; June 
2nd. 

Q. And the Chemist is Mr. William Butler; is that correct? 

A. Yes. 
MR. FLANNERY: You may examine. 
THE COURT: Cross-examine. 
CROSS-EXAMINATION 
BY MR. HOROWITZ: 

Q. Officer, -- 

MR. HOROWITZ: Are you referring, Mr. Flannery, to May 28? 

MR. FLANNERY: Yes. 

BY MR. HOROWITZ: 
Q. Officer, I believe you stated that on June 2 these were turned 
over to you, these two capsules? A. That is correct. 
. By whom, sir? A. By Officer James E. Troublefield. 
. And where? A. Where were they turned over to me? 
. Yes. A. At his home. 
_ What is his address? A. I don't recall his exact address. 


. Did you go to his house? A. His apartment. 


. How did you arrive there when you don't know his address? 
A. I know where the house is. He recently moved and I know where it 
is. 
Q. What time of the day was it, sir? A. It was about 8:30 A.M. 
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Q. 8:30 A.M.? A. That's correct. 
Q. And does the officer -- when does the officer report for duty? 
A. Well, the officer would either call us in the office at eight o'clock in 
the morning or if we had something to do we would call him and meet him. 
Q. Referring to May 28, 1958, when was Officer Troublefield 
supposed to report for duty? A. When we contacted him. 
THE COURT: Does he come to the Station House at all? 
THE WITNESS: No, sir. 
MR. HOROWITZ: He did not come to the Station House. 
THE COURT: He did not come to the Station House on this detail. 
Is that what you said? | 
THE WITNESS: No, sir; he did not. 
BY MR. HOROWITZ: | 
Q. Now, Officer, with respect to these two capsules in this brown 
envelope and aside from any statement Officer Troublefield made to you 
concerning the securing of these two capsules, you, of your own personal 
knowledge, do not know whether Officer Troublefield received) them or the 
circumstances surrounding them? Of your own personal knowledge, 
referring to May 28, 1958. A. Other than -- 
Q. Other than what he personally told you. A. No. 
Q. So, anything that transpired on May 28, between Officer Trouble- 
field and anybody else concerning these two capsules you have no personal 
knowledge of, other than what he personally told you. A. I have not. 
Q. Officer, on June 26, I believe it was, 1958 -- on June 26, 1958, 


Officer, were you present at the U.S. Commissioner's Office at the time 


Officer Troublefield presented a charge against these two defendants? 
Were you present before him? A. I don't recall that I was. 
Q. Isee. And as far as you know, you don't know what {took place. 
A. On June 26, no, I dont. 
Q. Or June 16, or in the month of June, 1958, when these two men 
were arraigned before the United States Commissioner for the District 
of Columbia for the purpose of charging them with an offense; in this 
building; were you present? A. In this building? 
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Q. QQ. Yes. A. Iam not sure that I was. I don't recall I was. 
Q. You didn't yourself testify, did you? A. No, I did not. 
Q. With respect to the Grand Jury hearing the evidence pertain- 
ing to an indictment against these two men, did you appear before the 


Grand Jury? A. Iam not sure whether I did or not. 

Q. Officer, do you mean to say you are not certain whether you 
appeared before the Grand Jury with respect to this case? 

MR. FLANNERY: Your Honor, -- 

THE COURT: One minute. 

Q. (Continuing.) -- and made certain testimony there. 

MR. FLANNERY: I object to it. I think it is immaterial so far 
as this jury is concerned. The Indictment is here and what transpired 
before the Grand Jury is immaterial. 

THE COURT: I know. I sustain your objection. 

The Court will take a ten minute recess. 

(There was a brief recess.) 

THE COURT: Continue your cross-examination. 

MR. HOROWITZ: Your Honor, I don't think there is any further 
question. 

THE COURT: Have you any questions, Mr. Foshee? 

MR. FOSHEE: Will the Court indulge me 2 moment, Your Honor? 
(Pause.) No, sir. 

THE COURT: The officer may be excused? (Pause.) You are 
excused, Officer. Thank you for coming. 


(Thereupon, the witness left the 
witness stand.) 


THE COURT: Call your next witness. 
MR. FLANNERY: Call Mr. Butler, please. 
Thereupon, 
WILLIAM P. BUTLER 
was called as a witness for and on behalf of the Government, and, after 
having been sworn, was examined and testified as follows: 
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MR. HOROWITZ: Is this the gentleman who made the test? 
THE COURT: The Chemist. 
MR. HOROWITZ: We will stipulate, Your Honor. 
THE COURT: What do you stipulate? 
MR. HOROWITZ: That whatever the test revealed, we have no 
objection. 
THE COURT: Is there a written report of the test? 
MR, FLANNERY: I believe I have it, Your Honor. 
THE COURT: Show it to Mr. Horowitz. 
(The document was handed to Mr. Horowitz.) 
THE COURT: Can you stipulate --- 
MR. HOROWITZ: (Interposing) Only insofar, Your Honor, as to 
what he actually tested. 
THE COURT: As to what? 
MR. HOROWITZ: Only what he tested. I mean, what appeared 
before him and what he tested. 
THE COURT: He will have to identify what was brought) before him. 
You better go ahead with your questions. 
MR. FLANNERY: It would be just as quick, Your Honor. 
THE COURT: I think so. 
DIRECT EXAMINATION 
BY FLANNERY: 
Q. Please state your name. A. William P. Butler. 
Q. Where are youemployed? A. Iam employed by the Internal 


Revenue Service of the Treasury Department as a chemist. 


Q. And have been employed there for approximately seven years; 


is that correct, sir? A. Yes, sir. I have been. 
MR. FLANNERY: Will counsel stipulate Mr. Butler is a qualified 
chemist ? 
MR. HOROWITZ: Be glad to. 
THE COURT: Let the record so show. 


(Thereupon, an envelope was marked 
Government's Exhibit 1(b) for 
identification.) 
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BY MR. FLANNERY: 

Q. I wish to show you at this time what is now known as Government 
Exhibit 1(b) for identification, that large envelope. Can you identify that? 
(Handing.) A. Yes, sir. Ican. My initials are placed in the upper left- 
hand portion of the envelope. 

Q. When did you first see that envelope? A. On the 24th of 
March, 1958. 

Q. Did someone give itto you? A. Yes, sir. Detective Aiken, 
of the Metropolitan Police Department, handed this envelope to me ina 
sealed, intact condition. 

Q. Did you open that envelope, 1(b)? A. Yes, sir. I did. 

Q. What did you find therein? A. I found a coin envelope which 
contained a piece of paper and two gelatin capsules. 

Q. Very well. I show you a small envelope known as Government's 
Exhibit 1, for identification. (Handing.) Is that the small envelope which 
you found in number 1(b)? A. Yes, sir. It is. 

Q. I will ask you to look at the contents of that, namely, this small 
piece of wax paper containing two capsules, the wax paper being known 
as 1(a) for identification. Can you identify that piece of wax paper? 

A. Yes, sir. My initials are placed on the piece of wax paper. 

Q. Very well. Did you proceed to make a chemical analysis of 
the contents of the two small.capsules you have before you? A. Yes, 
sir. I did. 

Q. What did that chemical analysis reveal? A. I found that the 
contents of each one of the two capsules were a mixture of heroin and 
hydrochloride, quinine hydrochloride, milk sugar, and mannitol, the 
heroin hydrochloride being a derivative of opium and a narcotic drug. 

Q. I will hand you what is known as Government Exhibit 2(a) for 
identification, this large brown envelope. Can you identify that? 


(Handing.) A. Yes, sir. Ican. I have placed my initials on the upper 


left-hand corner of the envelope. 
Q. Very well! When did you see that envelope, 2(a) for identifica- 
tion? A. Ireceivéd this envelope sealed and intact from Detective 
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Summerville of the Metropolitan Police Department, on the 2nd of June, 
1958. 
Q. Did you cut it open? A. Yes, sir. I did. Ifound a small coin 


envelope containing two gelatin capsules. 
Q. Very well. I hand you Government's Exhibit 2, for identifica- 
tion, a small brown envelope containing two gelatin capsules, and ask you: 
Is that the small envelope you found contained in Government Exhibit 2(a), 
for identification? A. Yes, sir. It is. 
Q. How do you identify it? A. I have my initials placed on it and 
corresponding laboratory numbers stamped on both 2(a) and 2(b). 


@. That number being 24176? A. Yes, sir. That is correct. 

Q. Did you proceed to make a chemical analysis of the contents 
of the two small capsules contained in the small envelope? A. | Yes, I 
did. I found each capsule contained a mixture of heroin hydrochloride, 
quinine hydrochloride, and milk sugar, the heroin being a derivative of 
opium and a narcotic drug. 

MR. FLANNERY: Your witness. 

CROSS-EXAMINATION 
BY MR. HOROWITZ: 

Q. You were referring to the back of this little piece of paper. 
A. Yes, sir. | 

Q. That is what you had in mind when you said you initialed it and 

put the number. A. Yes, sir. That's correct. 

Q. And the front part of this you know nothing about ? A. No, sir. 
I have no idea what that pertains to. 

Q. Mr. Butler, outside of examining these capsules you have no 
knowledge of the history of these capsules, where they came from? 
A. No, sir. The first I knew of the capsules is when they were handed 
to me by Detective Aiken and Summerville. 

Q. Outside of that you do not know the history of how they came 
into his possession? A. No, sir. I do not. 

MR. HOROWITZ: That's all, Your Honor. 
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MR. FOSHEE: I have no questions, Your Honor. 
THE COURT: You may step down. 


(Thereupon, the witness left the witness 
stand.) 


MR. FLANNERY: Your Honor, may I announce to the jury the 
stipulated testimony in regard to Officer Aiken? 

THE COURT: Yes. 

MR. FLANNERY: Ladies and gentlemen of the jury, it has been 
agreed and stipulated since Officer Aiken found it impossible to be here 


because of illness, he would have testified -- 

THE COURT:| You better explain who Officer Aiken is. 

MR. FLANNERY: Officer Aiken is an officer of the Narcotic Squad, 
Metropolitan Police Force, about which it was testified by Officer Trouble- 
field that he handed the evidence of March 13th, over to him; and it was 
stipulated that if Officer Aiken had been here he would have testified 


that Officer Troublefield did hand the evidence of March 13th over to 

him on March 14, and Officer Aiken would have testified further that 

on March 24 he delivered the evidence to the chemist, that is, the evidence 
of the March 13th transaction. With that, Your Honor, the government will 
offer into evidence the numbered exhibits, Nos. 1, 1(a), and 1(b), I believe, 
and (2) and 2(a), for identification. 

THE COURT: Is there axy objection? 

MR. HOROWITZ: Yes, Your Honor, I do object. 

THE COURT: State your objection as briefly as possible. 

MR. HOROWITZ: Yes, Your Honor. I object to the introduction of 
these particular capsules because of the following reasons: 

With respect to capsule number one, or rather the brown Exhibit 1, 
it showed that on March 13th, a sale was allegedly made. It doesn't show 
a connection that any officer gave Officer Troublefield any money or fol- 
lowed him out with respect to that particular sale except the statement 
of Officer Troublefield himself that he, himself, Officer Troublefield, 

does not know what those capsules contained, whether they contained 
flour or sugar or a narcotic, and he kept them in his possession until the 
following day. 
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With respect to Exhibit No. 2, Officer Troublefield testified that 
he kept those narcotics in his possession for five days before he physically 
turned them over to his superior; that nobody came in with him; that he had 
no marked money; no proper identification; that when he came out there 
was no marked money, no proper identification; that he did not turn it 
over to any officer or any other person who could state with certainty 
or with a definite statement that Officer Troublefield went in on that 
particular day, went in at a certain time, certain things happened, that 
they searched him and found money and whatever happened; and that 
when he came out of there they found this and this and that. 
Officer Troublefield testified on both situations that his home was 
seven miles from this place 629 Que Street, and all that time he had one 
day and next time approximately five days that he kept those narcotics in 
his own possession. And I say to you that within that interval of time 
a thousand things could have happened and there is no tying up by corroba- 
tive evidence that an actual sale was made to Troublefield and there isn't 
one person who can corroborate his statement that a sale was made on 
March 13, and there is no corroborative statement that could be stated 
that on May 28 a sale was made, except the statement of Officer 
Troublefield himself, who said he went in and bought something and he 
went out and went home, seven miles away, and in the first instance he 
kept the stuff one day and in the second instance he kept the stuff five 
days. 
I say to you there is no connection, no tie-up, no corroborative 
evidence that a sale was actually made. Officer Troublefield could have 
done a million things in that space of time. He could have taken anything 
and stated. (Sic) 
Based on his own testimony that his superior officer said, don't 
do anything until we tell you to. And I say to you, Your Honor, I)seriously 
doubt that a sale has actually been consummated and there is no corrobor- 
ation that a sale has been consummated. 
There is no proof that this is the stuff that was taken and sold to 


Officer Troublefield. Had a cycle of events occurred, Your Honor, which 
| 
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would prove that officers were there and gave him marked money or 
gave him money and for identification purposes saw him go out --I 
mean, saw him go into the premises, saw him come out of the premises, 
and they could say they searched him or found this and that, I could 
_understand that. But here, he went in by himself, at night time. He came 

out by himself at night time, went home seven miles away and in one 
instance he kept it for one whole day before he turned it over to his 

superiors, and in the second instance kept it for five days, Your 
Honor. He had ample opportunity to turn that over and I say to you that 
there is a reasonable doubt if a sale had been made, if two sales had 
been made, that these are the products of that sale. Had it beena 
simultaneous event I could easily understand it. But I say there was 
no simultaneous event because there was a break -- a break of one day 
in the first instance and a break of five days in the second instance. I 
think it is absolutely unfair to introduce these capsules under those 
circumstances. 

For that reason, Your Honor, I do object to it. 

THE COURT: Objection overruled. They may be received in 
evidence. 


(Thereupon, Government's Exhibits 
1, 1(a), 1(b), 2, and 2(a), were receiv- 
ed in evidence.) 


MR. FLANNERY: The government rests its case, Your Honor. 

MR. HOROWITZ: Your Honor, in view of the circumstances sur- 
rounding this case, I feel it incumbent upon me now to address the jury. 

THE COURT: You are not going to put on any evidence? 

MR. HOROWITZ: I am going to put one problem on, Your Honor. 


(Sic) Iam not going to put the defendant on because I feel that circum- 


stances --- 

THE COURT: (Interposing) Wait a minute. You can't talk to the 
jury along these lines. Are you going to put on a witness? 

MR. HOROWITZ: I am, Your Honor. 

THE COURT: All right. Put him on. 


MR. HOROWITZ: Insofar as these exhibits are concerned, there 
have been formal objections. (Pause.) 
THE COURT: Are you going to call your witness? 
MR. HOROWITZ: Mr. Demas. 
Thereupon, 
NICHOLAS STEVEN DEMAS 
was called as a witness for and on behalf of the defendant Howard, and, 


after having been first sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. HOROWITZ: 
Q. Will you tell us your full name and where you are employed? 


A. Nicholas Steven Demas, Quick Service Laundry Company. | 
Q. And you are the proprietor? A. Assistant Manager. 
Q. Assistant Manager? A. Yes, sir. 

Q. And you are here under a subpoena duces tecum to praduce 
certain records; is that right, sir? A. That is right. | 
Q. And you are here to produce certain records concerning 
Sylvester Howard pertaining to his employment and payroll records for 
the year 1958? A. Correct. 

Q. Mr. Demas, I will talk loud enough to you so you can answer 
me. Outside of seeing me in this court room, have you ever seen me 
before? <A. No, sir. 

Q. Have you even shown me those records before? A. No, sir. 

Q. Do I know what those records contain? A. No, sir. 

Q. And this is the first time you have ever seen me? A, That 
is correct. 

Q. And have I ever discussed this case with you, sir? A. No, 


Q. Do you know Sylvester Howard? A. Yes, Ido. 
Q. Will you point him out, please? A. The gentleman with the 
pink shirt on (pointing). | 
THE COURT: The record shows the defendant has been identified 
by the witness. 
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BY MR. HOROWITZ: 
Q. Is this the man Sylvester Howard? A. Correct. 
Q. And he is employed and works for your concern? A. He did 


work, 

Q. Yes, he did work there. Up to the time he was arrested; is 
that right, sir? A. That is correct. 

Q. In 1958 was he in the employ of the Quick Service Laundry and 
Linen Supply Company? A. That is correct. 

Q. Where is that located? A. 1016 Bladensburg Road, Northeast. 

Q. In Washington, D.C. A. In Washington, D.C. 

Q. Mr. Demas, how long has Sylvester Howard worked for this 
company? A. I believe he first began employment in 1949. 

Q. And he has been working rather steady since that time? 

A. Yes. 

Q. And rather steady in 1958? A. Yes. 

Q. Would you mind opening your records for the month of March, 
1958, pertaining to the employment records of Sylvester Howard. Do 
you have them, sir? A. Yes, Ido. 

Q. Will you please explain to all of us here the records pertaining 
to the employment and wages of Sylvester Howard, let's say for the week 
of May 13 -- the week in which May 13 appears, 1958. 

MR. FLANNERY: I object to that question. I assume the only 
purpose of this testimony would be alibi, so the question should be con- 
fined to the critical time that has been mentioned in the testimony of the 
officer. 

MR. HOROWITZ: That's what Iam trying to do. The week of 
May 13. That's what I am talking about. 

THE COURT: Frame your question that way. 

MR. HOROWITZ: I did, Your Honor. 

THE COURT: Was he working there on -- 

MR. HOROWITZ: The week of May 13. 

THE WITNESS: Our records indicate our pay period ends on the 


13th of March, (sic) which was a Thursday, and our records indicate he 
received the full week for that period ending that date. 

MR. HOROWITZ: All right. 

BY MR. HOROWITZ: 

Q. Mr. Demas, would you mind looking at the week before! to see 
whether he was working that week. A. The week before? 

Q. Yes. <A. Yes, he was. 

Q. Would you mind looking at your records concerning the week 
in which May 28th, 1958, would appear. Do you have that, sir? 
A. Yes, Ido. 

Q. Can you tell us whether that week -- 

THE COURT: Did he work during that week? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

BY MR. HOROWITZ: 
Q. During the week of May 28, would your records show that 


Sylvester Howard did extra work for which he received extra pay? 


A. We have over-time on that week. 
Q. Over-time? A. Yes. 
Q. How much over-time did he have? A. Well, at $2.50, which 
approximately means two hours. 
Q. And on what day, sir? A. Ido not know. 
Q. But it was for that week? A. That's right. 
Q. And he worked two hours over-time? A. Yes. 
Q. And those are the official records? A. That's correct. 
Q. And you can state with certainty that on May 13th he was 
physically working for this concern? A. Yes. 
Q. And on May 28th he was working? A. To the best of) my 
knowledge. 
Q. And the week before and the week after was he working? 
A. Yes. 
Q. And he was working up until the time, I believe you stated he 
was arrested? A. Yes. 
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Q. What was the last day he worked? A. He was paid on, the 
week ended on June 19th, but if I remember it was Wednesday afternoon 
-- the 18th of June. 

Q. He worked up until June 19th, the day he was arrested; is that 
right, sir? A. The 18th. 

Q. Uptothe 18th. A. Yes. 

Q. And I believe you testified so far as the year 1958 was con- 
cerned, he was working for this concern? A. That is correct, yes. 

Q. And I believe you testified he was working for this concern 
from the year 1949 on? A. Yes. 

Q. And I am talking about Sylvester Howard, this man here, 
whom you have identified. A. That is correct. 

Q. And he is the man who worked for you people? A. That's 
correct. 

Q. Under your supervision? A. Yes. 

MR. HOROWITZ: That is all, Your Honor. 

THE COURT: Any cross-examination? 

CROSS-EXAMINATION 
BY MR. FLANNERY: 

Q. On March 13 what were his working hours, and I mean by that, 
what time did he come to work and what time did he get off? A. He 
usually, during this period of time, 1958, he reported around eight 
o'clock and he worked until he finished in the afternoon, which was 
usually 4:30 ot 5:00. 

Q. He never worked there at night did he -- well, let me reframe 
that. Your records don't reflect that on March 13th, 1958, he worked 

after 5:00 P.M.? A. No, they do not. 

Q. Calling your attention to May 28th; what were his working 
hours on that day? A. The same, to the best of my knowledge. He was 


paid on straight salary for his time. ‘I mean, he wasn't paid on a time 


basis. He was paid by the week. 
Q. And he got off about 5:00 P.M. on May 28th. A. 4:30 or 
5:00. That's right. 
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MR. FLANNERY: That's all. 
THE COURT: Mr. Foshee? 
MR. FOSHEE: May we approach the bench, Your Honor? 
‘THE COURT: Yes. 
(At the bench:) 
THE COURT: I neglected to ask you if you wanted to examine this 
witness under direct examination. 
MR. FOSHEE: No, sir. I want to make a motion of judgment of 
acquittal for William McAbee at the end of the government's cage because 
I don't think they have made out a prima facie case on the alleged charges 
against my defendant. = 
THE COURT: Motion denied. 
(In open court:) 
THE COURT: You may proceed. 
MR. HOROWITZ: May he be excused? 
THE COURT: Yes. | 
MR. HOROWITZ: May the records be admitted as he read them 
pertaining to the payroll activity and employment of Sylvester Howard? f 
MR. FLANNERY: The testimony speaks for itself, Your Honor. 
THE COURT: I think it does. 
MR. HOROWITZ: Very well. 
(Thereupon, the witness left the stand.) 
MR. HOROWITZ: Your Honor, insofar as Sylvester Howard is 
concerned, the defendant rests. 
MR. FOSHEE: As far as we are concerned, we rest. 
THE COURT: Both sides rest? . 
MR. FOSHEE: Yes. ¥ 
THE COURT: Very well. This case took a great deal longer than 
an hour and a half. For the convenience of the jury in these kind of 
cases I always adjourn at 4:00 o'clock, so they won't get a ticket if they 


have cars parked out front. Therefore, we will suspend any further 


activity in this case until tomorrow morning at 10:00 o'clock. The jury 
is excused until that time, keeping in mind the admonition I gave you at 


the opening of the trial. 
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120-A Adjourn court until 10:00 o'clock tomorrow morning. 
(Thereupon, at 4:00 P.M., the above-entitled matter was respited 
to 10:00 A.M., October 29, 1959.) 


bd * * * 


Washington, D. C. 
October 29, 1958 


The above-entitled matter came on for further hearing before 
THE HONORABLE JOSEPH R. JACKSON, Judge, in Court Room No. 6, 
commencing at 10:00 A.M. 
APPEARANCES: 
On behalf of the Government: 


Thomas Flannery, Esq. 
Assistant United States Attorney 


On behalf of the Defendant Sylvester Howard: 
Louis Horowitz, Esq. 
On behalf of the Defendant William Roscoe McAbee: 
Samuel Foshee, Esq. 
THE COURT: Will you approach the bench, gentlemen? 
(At the bench:) 
THE COURT: ‘Have either of you any special prayer you want me 
to give? 
MR. FOSHEE: | No, other than you are going to instruct on circum- 
stantial evidence, Your Honor? 
THE COURT: Yes, I have that. 
MR. FOSHEE: You do? 
THE COURT: Yes. 
MR. HOROWITZ: I think your general instructions that you have. 
THE COURT: If it isn't specific enough for you I will call you to 
the bench after I have read them and ask you if you are satisfied if it 
isn't specific enough. 
MR. HOROWITZ: We feel you will instruct them fully. We can't 


argue about that. 
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MR. FLANNERY: The thought occurs to me the testimony in this 
case is direct evidence. I don't know of any circumstantial evidence. 
MR. HOROWITZ: It may be direct because there was a direct 
statement. 
MR. FLANNERY: The officer stated he saw these things he claims. 
If it please the Court, is Your Honor going to instruct on aiding and abet- 


ting? 
THE COURT: I think I have that, but I will call you up. 
(In open court:) 
THE COURT: Are you ready for summations? Gentlemen, you 
may proceed. 
(Thereupon, counsel representing the respective parties 
made arguments to the jury, which are not herein transcribed. There- 
after the Court instructed the jury as follows:) 
* * * * 
INSTRUCTIONS TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, you have heard 
the evidence. It must be rather fresh in your mind, and the statements 
and arguments of counsel for the prosecution and for the defendants. 
It now becomes your duty to determine whether or not the defend- 
ants are guilty of the offenses with which they are charged. 
Before discussing the charges against them in detail I shall first 
summarize for you the general principles of law which must govern you 
and guide you in determining the issues in this case. 
It is the function and the duty of the jury to determine the issues of 
fact. It is the duty of the Court to instruct you as to the principles and 
rules of law governing the case, and you are bound and obligated 
to follow the Court's instructions as to the law and take the law from the 
Court. 
On the other hand, ladies and gentlemen, you are the sole judges 
of the facts and you must determine the facts for yourselves solely upon 
the evidence presented at this trial. 
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The fact that a defendant is charged with a crime and has been 
indicted is not to be taken as an indication of his guilt. The sole purpose 
of an indictment is to bring a defendant before the Court. An indictment 
is merely the machinery and the procedure provided by law for placing a 
defendant on trial. 

Every defendant in a criminal case is presumed to be innocent. 
That presumption of innocence attaches to the defendant throughout the 
trial. 

The burden of proof is upon the government to prove the defendants 
guilty in this case beyond a reasonable doubt. Unless the government 
‘sustains this burden and proves beyond a reasonable doubt that the 
defendants have committed every element of the offenses with which 
they are charged, the jury must find them not guilty. 

As I said a moment ago, the burden is on the government to prove 
the defendant guilty beyond a reasonable doubt. Proof beyond a reason- 
able doubt does not mean proof beyond any doubt whatsoever. It means 

proof to a moral certainty and not necessarily proof to an absolute 
or mathematical certainty. By a reasonable doubt, as its name implies, 
is meant a doubt based on reason; a doubt for which you can give a reason 
to yourself and not any whimsical speculation or capricious conjecture. 

Proof beyond a reasonable doubt simply means this: If, after an 
impartial comparison and consideration of all of the evidence, you can 
say to yourself that you are not satisfied with the defendant's guilt, then 
you have a reasonable doubt. 

On the other hand, if, after such impartial comparison and con- 
sideration of all the evidence, you can truthfully and candidly say to 
yourselves that you have an abiding conviction of the defendants' guilt, 
such as you would be willing to act upon in the more weighty and 
important matters relating to your own affairs, then you have no 
reasonable doubt. 

In other words, proof beyond a reasonable doubt is proof which 


will result in an abiding conviction of the defendants’ guilt, on your part; 
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such a conviction that you would be willing to act upon in the more weighty 
and important matters relating to your own affairs. 

In determining whether the government has established the| charges 
against the defendants beyond a reasonable doubt, you will consider and 
weigh the testimony of all witnesses who have testified before you, all 

the circumstances concerning which testimony has been introduced, 
and exhibits which have been admitted in evidence. 

You are the sole judges of the credibility of witnesses. In other 
words, you and you alone are to determine whether to believe any witness 
and the extent to which any witness should be credited. 

In reaching a conclusion as to the credibility of any witness and in 


weighing the testimony of any witness on the witness stand, the witness's 


manner of testifying, whether the witness impresses you as a truth telling 
individual, whether the witness impresses you as having an accurate 
memory and recollection and whether the witness has any interest in 
the outcome of the case; all of these matters, as well as any other factors 
which appear to you as having a bearing on the matter you may consider 
and weigh in determining what witnesses to believe and the extent to 
which you credit them. 
If you find that any witness has wilfully testified falsely as to a 
material fact concerning which the witness could not possibly have been 
mistaken, then you are at liberty, if you deem it wise to do so, to dis- 
regard the entire testimony of such witness or any part of such testimony. 
The arguments of lawyers in this case are entitled to your careful 
consideration so far as you find them reasonable and logical. You are to 
remember, however, that the lawyers are advocates of their 
respective sides and that what they say does not constitute evidence. 
The law does not compel a defendant to take the witness stand 
and testify, and no presumption of guilt may be raised and no inference 
of any kind may be drawn from the failure of the defendant to testify. 
You should not let sympathy or prejudice enter into your delibera- 
tions nor enter into your verdict. Bear in mind that you are a fact 
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finding body. You are judges of the facts. Impartiality is expected of 
you, just as it is expected of me. 

Every defendant is entitled to a fair and impartial trial, uninfluenced 
by passion or prejudice, or any other emotion. 

We now come, then, to the law, as it applies to the particular. case 
here. Now, what are the charges? The Grand Jury charges that on or 
about March 13, 1958, within the District of Columbia, Sylvester Howard 
did sell, barter, exchange, and give away to James E. Troublefield, a 
narcotic drug, that is, two capsules containing a mixture totalling about 


2.5 grains of heroin hydrochloride, quinine hydrochloride, milk sugar, 


and mannitol, not in pursuance of a written order written for that purpose 
from the said James E. Troublefield, as provided by law. 

Second Count: On or about March 13, 1958, within the District of 
Columbia, Sylvester Howard purchased, sold, dispensed, and distributed, 
not in the original stamped package nor from the original stamped package, 
a narcotic drug, that is, two capsules containing a mixture totalling about 
2.5 grains of heroin hydrochloride, quinine hydrochloride, milk sugar and 
mannitol. This is the same heroin hydrochloride which is mentioned in 
the first count of the Indictment. 

Third Count: On or about March 13, 1958, within the District of 
Columbia, Sylvester Howard facilitated the concealment and sale of a 
narcotic drug, that is, two capsules containing a mixture totalling about 
2.5 grains of heroin hydrochloride, quinine hydrochloride, milk sugar and 
mannitol, after said heroin hydrochloride had been imported with the 
knowledge of Sylvester Howard into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned in the first 
and second counts of the Indictment. 

Fourth Count: On or about May 28, 1958, within the District of 
Columbia, Sylvester Howard and William Roscoe McAbee did sell, barter, + 
exchange, and give away to James E. Troublefield, a narcotic drug, that 
is, two capsules containing a mixture totalling about 3 grains of heroin 
hydrochloride, quinine hydrochloride, and milk sugar, not in pursuance of 
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a written order written for that purpose from the said James E. Trouble- 
field, as prescribed by law. | 
Fifth Count: On or about May 28, 1958, within the District| of 
Columbia, Sylvester Howard and William Roscoe McAbee sold, dispensed, 

and distributed not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is, two capsules |con- 
taining a mixture totalling about three grains of heroin hydrochloride, 
quinine hydrochloride, and milk sugar. This is the same heroin/hydro- 
chloride that is mentioned in the Fourth Count of the Indictment. 

Sixth Count: On or about May 28, 1958, within the District of 
Columbia, Sylvester Howard and William Roscoe McAbee facilitated the 
concealment and sale of a narcotic drug, that is, two capsules containing 
a mixture totalling about three grains of heroin hydrochloride, quinine 
hydrochloride, and milk sugar, after said heroin hydrochloride had been 
imported with the knowledge of Sylvester Howard and William Rogcoe 
McAbee into the United States, contrary to law. This is the same heroin 
hydrochloride which is mentioned in the Fourth and Fifth Counts of this 
Indictment. 

The defense in this case consists only in the question as to whether 
or not the evidence before you produces conviction in your minds of the 
guilt of the defendants beyond a reasonable doubt. 

The defendants are charged with violations of the law relating to 
narcotics. Narcotics have a recognized legitimate use as medicine. 

On the other hand, their use when not under the supervision of a 
physician is regarded as dangerous and susceptible of an evil influence. 
For this reason traffic in narcotics is regulated by law so that they may 
be available for medicinal purposes under the supervision of a physician, 
but in order that they may not be obtainable for illicit and illegitimate 


use. 


Accordingly, sale and purchase of drugs are permitted only pur- 
suant to a doctor's prescription. A further safeguard is prescribed by 
law in that packages containing narcotics lawfully sold or dispensed 
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must bear an Internal Revenue stamp and all sales of narcotics must be 
made in or from original stamped packages. 

All traffic in narcotics outside of the channels prescribed by law, 
as I have just indicated, is illicit, and because of its detrimental effect 
on the community is regarded as criminal. 

With respect to Counts One and Four, Section 4705(a) of the Internal 
Revenue Code reads as follows: 

‘Tt shall be unlawful for any person to sell, barter, exchange, 
or give away narcotics drugs, except in pursuance of a written 
order of the person to whom such article is sold, bartered, ex- 
changed, or given, on a form to be issued in blank for that purpose 
by the secretary or his delegate." 

In other words, it is unlawful to make any sales of narcotics except 
pursuant to a written order filled out on a blank form issued by the 
Treasury Department, the purpose of this provision being to control 
and supervise legitimate traffic in narcotics, such as is needed occas- 
sionally by physicians and to suppress illicit traffic in narcotics. 

A narcotic drug is defined in the law as opium, coca leaves, any 
compound, salt, derivative or preparation thereof, and you will remem- 
ber that heroin is a derivative of opium, as shown in this record. 

The statutes to which Counts Two and Five of the Indictment relate, 
provide as follows: 

"Tt shall be unlawful for any person to purchase, sell, dispense, 
or distribute narcotic drugs, except in the original stamped pack- 
aged or from the original stamped package, and the absence of 
appropriate tax paid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this sub-section by the person in 
whose possession the same may be found." 

In other words, the violations consist of purchasing, selling, dis- 
pensing, or distributing a narcotic drug, except in the original stamped 
package or from the original stamped package. 


Now, the law does not require direct proof of a purchase, sale, 


dispensing, or distribution of a drug. The statute specifically states that: 
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"The absence of appropriate tax paid stamps from narcotic 
drugs will be prima facie evidence of a violation of this sub- 
section by the person in whose possession the same may be foun ay 
In other words, if it is proved that the defendants had possession 
of this drug and that while in their possession there was no appropriate 
tax paid’ stamps for those drugs, those facts constitute prima facie 
evidence of the violation of the statute, and the jury may find the defend- 
ants guilty on that charge if it sees so fit to do without requiring further 
proof. 
The United States Code, with respect to Counts Three and 6ix, 
Title 21, Section 174, reads as follows: i 
"Whoever fraudulently or knowingly imports or brings any 
narcotic drug into the United States or any territory under its 
control or jurisdiction, contrary to law, or receives, conceals, 
buys, sells, or in any manner facilitates the transportation, | 
concealment, or sale of any such narcotic drug after being 
imported or brought in, knowing the same to have been imported 


contrary to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be punished as 
the statute provides." 


The statutes further state: 
‘Whenever on trial for a violation of this sub-section, the 


defendant is shown to have or to have had possession of a/nar- 
cotic drug, such possession shall be deemed sufficient evidence 
to authorize conviction unless the defendant explains the posses- 
sion to the satisfaction of the jury. 
The Indictment charges the defendants with willfully, unlawfully, 
knowingly, feloniously, and fraudulently receiving, concealing, bw 
selling, and facilitating the transportation and concealment after import- 
ation of narcotic drugs, which the defendant knew had been imported into 
the United States contrary to law. ; 
But the law goes further on and states the government does not 
have to prove every element of the offense as the statute analyzes it. 


90 
If the defendants are shown to have had possession of the narcotic drug, 


such possession shall be deemed sufficient evidence to authorize convic- 
tion unless the defendant explains his possession to the satisfaction of 


the jury. 

In other words, if you find the defendants had possession of this 
narcotic drug referred to in the Indictment and in the District of Colum- 
bia, then, from that fact alone you are at liberty to find the defendants 
guilty of a violation of the statute without anything more unless it is 
explained to you to your satisfaction why it was in their possession. 

With reference to the defendant McAbee, you are instructed that 
the mere presence of a man when a crime is being committed by another, 
does not make him guilty, but when he is present aiding, abetting, and 
encouraging the other man to commit it, he is guilty. 

A person who advises, incites, or connives in the commission of 
2 criminal offense or is present at the scene thereof, aiding and abetting 
another in its commission, is jointly guilty of the offense. 

The words "aid and abet" comprehend all assistance rendered by 
acts, words, encouragement, support, or presence, actually or construc- 
tively to render assistance should it become necessary. 

In order to aid and abet another to commit a crime it is necessary 
that the defendant in some sort associate himself with the venture, that 
he participate in it, as in something that he wishes to bring about, that 
he may seek by his actions to make it succeed. 

Therefore, if narcotics were sold illegally in the manner alleged 
pursuant to a common plan or understanding, we will say between A and 
B, they would both be guilty, regardless as to who made the actual sale. 

If there was no common plan and A was acting alone and B was 
not actually or constructively present aiding or abetting, then A alone 
would be responsible for his act. 

135 If you have any reasonable doubt as to B's participation, then you 
will acquit him. The B, of course, is McAbee in this instance. 

If you believe beyond a reasonable doubt that McAbee participated 
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in such a sale, then you should find him guilty of the sale. 
The Court has read and explained to you the offense with which 
the defendants are charged. The Indictment consists of six counts. The 
defendant Howard is charged in all six counts, and defendant McAbee is 
charged in three: the fourth, fifth and sixth. | 
It is your duty to consider all of the evidence as to each count and 


then return your verdict as to each defendant in the particular count in 


which he is charged. 

Your verdict may be either guilty or not guilty as to the defendant 
Howard in any or all of the six counts in which he is charged; and guilty 
or not guilty as to the defendant McAbee in any or all of the three charges: 
the fourth, fifth, and sixth in which he is charged. | 

Gentlemen, will you approach the bench? 

(At the Bench:) 

THE COURT: Under the record here I can see no reason why the 
Court should instruct on circumstantial evidence. Your sole defense is 
whether or not the evidence produces a reasonable doubt in the minds of 
the jury. Therefore, I will deny your motion. 

MR. FOSHEE: Let the record show such a motion was made. 

MR. HOROWITZ: We make that motion for the record. 

(At the table.) | 

THE COURT: Ladies and gentlemen, as you know, your verdict 
must be unanimous. Before commencing your deliberations, you) will 
choose one of your members as foreman or forelady to lead you/in your 
deliberations. Whenever you have arrived at a verdict notify the Marshal, 
whereupon you will be escorted back to the court room to return your 
verdict through your foreman or forelady. 

You will now accompany the Marshal to the jury room, taking with 
you the Indictment. 

The Court will now stand adjourned. 

THE DEPUTY MARSHAL: This Honorable Court is recessed until 
return of court. ; 
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(Thereupon, at 11:50 A.M. the jury was escorted to the Jury 


Room to commence deliberations.) 
* * * * * 


(Thereafter, at approximately 12:20 P.M., the jury, having 


announced its readiness, was returned to the court room, where the 
following occurred:) 

THE DEPUTY CLERK: You are the foreman? 

THE FOREMAN: Yes, sir. 

137 THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a 

verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What say you as to the defendant Sylvester 
Howard as to Count One? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: As to Count Two? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: As to Count Three? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: As to Count Four? 

THE FOREMAN: Guilty 

THE DEPUTY CLERK: As to Count Five? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: As to Count Six? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you as to the defendant William 
Roscoe McAbee as to Count Four? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: As to Count Five? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: As to Count Six? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: Members of the Jury your Foreman says 
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you find the defendant Sylvester Howard guilty as charged, and that you 
find the defendant William Roscoe McAbee guilty as charged, and 
that is your verdict, so say you each and all? 
THE JURY (In Unison): Yes. 
THE COURT: Do you wish to poll the jury? 
MR. HOROWITZ: In view of the fact each one nodded his head in 
accord I think it would be unnecessary to do so. I assume each one is 
of the same opinion. 
THE COURT: All right. The defendants will approach the bar. 
The Jury is excused until 1:45 P.M. 
(The jury left the court room.) 
(The defendants approached the bar.) 
MR. FLANNERY: Your Honor, may I say something? 
THE COURT: Yes. 
MR. FLANNERY: Did Your Honor intend to sentence these people 
now? 
THE COURT: I don't want to do that without a probation report. 
MR. FLANNERY: I was going to say, they are prior offenders and 


I have to file prior informations against them. 
THE COURT: Sylvester Howard and William Roscoe McAbee, 
you have heard the verdict of guilty, finding you guilty as charged. You 


are now remanded to the custody of the Marshal until such) time as you 


are sentenced. 
* 


[ Filed October 29, 1958] 


UNITED STATES 


v. > Criminal No. 748-58 


Charge: Violation Federal 


1. Sylvester Howard SERS OS 


2. William Roscoe McAbee 


[ VERDICT] 


On this 29th day of October, 1958, came again the parties afore- 
said, in the manner as aforesaid, and the same jury as aforesaid in 
this cause, the hearing of which was respited yesterday; whereupon, 
after hearing the arguments of counsel and the instructions of the Court, 
the jury upon their oath says that each defendant is guilty as charged. 


The case is referred to the Probation Officer of the Court and the 
defendants are remanded to the District Jail. 


By direction of 


JOSEPH R. JACKSON 
Presiding Judge 
Criminal Court # Five 


Present: 


United States Attorney x 


By: Thomas Flannery 
Assistant United States Attorney 


* * * * 
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[ Filed November 24, 1958] 
JUDGMENT AND COMMITMENT 
UNITED STATES OF AMERICA 
v. : No. 748-58 
1. - Sylvester Howard 
On this 21st day of November, 1958 came the attorney for the 
government and the defendant appeared in person and by counsel, Louis 
Horowitz, Esquire. 
IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and verdict of guilty of the offense of Violation Title 
26, United States Code, Sections 4704a and 4705a; Violation Title 21, 
United States Code, Section 174 as charged and the court having asked 
the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or 
appearing to the Court, | 
IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Eight (8) years on each of the counts one, 
three, four, and six; Two (2) years to Eight (8) years on each of the 


counts two and five, said sentence by the counts of the indictment to run 


concurrently. 
IT IS ORDERED that the Clerk deliver a certified copy of this 

judgment and commitment to the United States Marshal or other | qualified 

officer and that the copy serve as the commitment of the defendant. 


/s/ Joseph R. Jackson 
United States District Judge. 


* * 


